Briefing note on EMIR (vote on 25.5.2011 at 15h)
Overview of the EMIR regulation
This regulation is needed to provide 

· more standardisation transparency in OTC derivatives markets to enable the risks that are transferred through them to be traced 

· a safeguard against counterparty credit risk contagion through the use of central clearing for as many derivatives as possible

· a common standard of safe operation and supervision for central counterparties, regardless of the source of the derivatives they handle

· a common standard for trade repositories

all with an aim to reducing the systemic risk that can be both caused and exacerbated by such contracts.

1 - Clearing obligation (Article 3 & 4)
European commission original proposal:

The European Commission proposal was to ensure that  as much as possible of the volume of OTC derivatives is cleared through CCP. The clearing of standardised products shall become mandatory. 
The original text was ambiguous regarding to what extent non-financials were covered and made CCP quality a condition for clearing.
Greens position:

As Greens we support the idea of keeping the criteria for deciding which derivatives are eligible for the clearing obligation as defined by the EC (reduction of systemic risk, liquidity of contracts and availability of prices) based on FSB recommendations, while removing the others. 

We also want the clearing obligation to cover non-financials as every derivative done by a non-financial usually has a financial counterparty. Exempting such derivatives for the non-financials therefore also exempts them from clearing by financials thus weakening the impact of EMIR.
EP debate:

The negotiation in EP was mainly focused on the criteria used to oblige the clearing of derivatives (some MEPs suggested the addition of many extra criteria which would have made it more difficult to keep the range of contracts eligible mandatory clearing sufficiently wide).
There was general consensus that non-financials should clear derivatives once their positions become significant.

There was also general consensus on not making the clearing obligation retrospective (ie implying that existing contracts be "backloaded" onto CCPs) as this would be legally (contracts would have to be rewritten) and practically (a very large volume of contracts would have to be loaded onto CCPs "overnight") very difficult.

EP final compromise: Positive assessment
The green position was finally followed by the other groups and the final compromise is focused on the three criteria defined above and made it clear that (subject to conditions set out in Art. 7) non-financials would also be covered..  

Result of Vote

The compromise text was adopted.
2 - Transparency & Reporting to Trade Repositories (Article 6)
European commission original proposal:

The EC proposal was that all transactions on OTC derivatives are reported in trade repositories (database) except the one done by small non financial entities that would have been exempted under a certain threshold of derivative activity. 
Greens position:

As Greens we support the idea of extending the reporting to trade repositories  to all derivatives (MiFID currently requires reporting to competent authorities) and to suppress the threshold for non financials. 
We also do not accept that trades can sometimes be reported to the supervisor and not a trade repository (we proposed a "placeholder" reporting format to cover any complex derivatives so that these will still be reported to the trade repository and the supervisor can take any necessary steps to monitor them)

EP debate:

The debate was mainly focused on the extension of the scope to all derivatives (as stock exchanges consider that the information is already reported to regulators for listed derivatives).
EP final compromise: Positive assessment
Our position gained a majority. All derivatives will be covered by the reporting obligation (and reported to trade repositories) and the reporting exemption for small non-financial entities had been suppressed. "Exceptional" reporting to supervisors was also removed as we wanted.
Result of Vote

The compromise was adopted.

3- Exemptions (Articles 3(intragroup) &  7 (non-financials))
European commission original proposal:

The EC idea was to exempt from the clearing obligation all the derivatives used by non-financial entities for commercial purpose and to exempt the remaining derivatives of non-financial entities from the clearing obligation if the volume is under a certain threshold. No blanket sector based exemption was granted. 

Greens position:

We are basically fine with the initial proposal from the EC which was balanced. 

We also want supervisory insight into derivative transactions between entities within the same group - particularly to avoid the use of such transactions purely to avoid capital charges or "game" accounting or tax rules.

EP debate:

In the EP, the debate centred on the enlargement of the exemption for non financial entities. Also there was a strong debate on sectorial exemptions for some financial actors as pension funds (from UK and NL) or real estate funds. 

There was also a debate to exclude foreign exchange derivatives from the scope of the regulation (to mirror the US). 
EP final compromise: Mitigated assessment
The exemption for non-financial actors was clearly enlarged as the operation linked to treasury activities of a non-financial are now fully exempted from the clearing obligation. The discussion on pension funds continued right up to the vote and was mainly focussed on whether a derogation from the clearing obligation should have a fixed expiry or simply be subjected to a review (the Wortman-Kool position) .
The debate on foreign exchange derivatives has been left to the EC through delegated acts. 
The requirement we introduced to make the exemption of intra-group derivatives dependent on supervisory notification was also taken on board.

Result of Vote

We introduced an oral amendment to ensure that any extension of the derogation for pension funds was only possible through delegated acts (and hence the EP has some say). This was defeated, but the pressure paid off in that the text that was voted in is a compromise that reflects our insistence on a termination of the derogation after 3 years rather than a review (but with the commission is able to extend).

The rest of the compromise text was adopted  intact.
4- Role of ESMA and college in CCP (Article 10 to 15 and article 18)
European commission original proposal:

The EC idea was to give the responsibility of the supervision of CCP to national competent authority with a role of college and ESMA in particular in the authorisation process of CCP. Trade repository was under the direct supervision of ESMA. 
Greens position:

We were in favour of a strong role in both authorisation and supervision of the CCPs by ESMA but could live with the EC initial proposal. 

EP debate:

The supervision of CCP by ESMA was excluded by a large majority in EP. There was even an attempt to reinforce the power of national competent authorities by deleting the role of college. 

There was general opposition to requiring CCPs to have a banking licence.

EP final compromise: Mitigated assessment
Authorisation of CCP will be given by the national competent authority (NCA) after a positive opinion from ESMA based on a risk assessment done by the NCA (in the case of the initial authorisation) or the  college (in the case of authorisation of extension of services or activities). Then the day-by-day supervision will be done by the national authority but the college has  the possibility to monitor this supervision (and to request ESMA to act if the supervision is not appropriate).

Result of Vote

The compromise text was adopted as described.
5 - Requirements for supervision of CCPs (Title 4)
This part was less discussed in EP even if there are more technical but crucial points. 

Greens position:

We were in favour of a banking licence for all CCPs to ensure i) orderly access to central bank liquidity in a crisis ii) automatic alignment of capital standards for counterparty credit risk (and operational risk) with those of the banks from which such risks are to be transferred and ii) a level playing field.

EP debate:

The "moral hazard" argument was invoked by the majority against an explicit requirement for access to CB liquidity. The right also opposed any supervisory intervention on risk standards.

EP final compromise: Mitigated assessment
We obtained  the following positive changes:
· Our amendments aimed at ensuring minimum margining and collateral standards (article 39 and 43), with regular to provide supervisory powers to avoid competition between CCPs based on risk management standards were taken on board. We also reinforced the role in ESMA in the supervision of stress test for CCPs (article 46)
· Our amendments aimed at ensuring that the CCP and its members do not have a majority on the risk committee (and that competent authority can attend the meeting) were accepted (although our starting position that "independents" should have a majority was not).
We failed to obtain the following changes :
· We ask for a clear statement that CCP shall be encouraged to get an access to liquidity from central banks and not only rely on liquidity from commercial sources (Article 41). This was refused by all other groups.

Still under discussion up to voting time:

· Our amendments to the effect that new clients for CCP services are required to explicitly opt out in writing from "full segregation" under which their assets are fully protected from the default of another party is likely to be subjected to a split vote (at request of ECR who wanted an "opt in")
Result of Vote

The text was adopted as above with ECR "opt out" defeated. 
6- Strong rules for bilateral arrangements (Article 8)
European commission original proposal:

The idea of the EC was to cater for the possibility of some OTC derivatives not being suitable for clearing, as some customised contracts are required in some cases by end users. 

Greens position:

The Greens accept the EC view but consider that it was important to get a strong incentive to clear derivatives and give ESMA the power to keeps a level playing field in terms of the appropriate attribution of collateral and capital costs to bilateral arrangements for derivative transactions (in relation to CRD too).

EP debate:

There was an attempt to exempt the non-financial entities from the requirements for bilateral arrangements. 

EP final compromise: Positive assessment
Most of our proposals have been taken on board and all the remaining non-cleared OTC derivatives will be covered by the requirements for bilateral arrangements. 
Result of Vote

The text was adopted as above. 

7- Interoperability of CCPs (Article 50)
European commission original proposal:

The idea of the EC was to give a framework for clearing interoperability for cash products. This interoperability was only possible after the agreement of both relevant competent authorities of the CCPs concerned. 

Greens position:

The Greens accept the EC view but consider that it was important to be sure that CCPs have proved to have a robust risk management before entering into any interopeability scheme. We suggested to wait for 5 years after the implementation of the regulation before starting interoperability as there is a substantial risk that interconnecting CCPs with little track record will increase and not decrease systemic risk.
EP debate:

There was a suggestion to delete all these requirements which would not have forbidden interoperability but only led to the absence of any European framework.
It was acknowledged by all groups that some clearing houses (notably the UK's LCH.clearnet) are already advanced along the road to interoperability for cash instruments.
We indicated that, if the principle of a moratorium we proposed was accepted, we could accept that the 5 year period be applied from when the CCP was authorised prior to EMIR coming into force.
EP final compromise: Mitigated assessment
Interoperability will be possible for cash products as long as both CCPs have at least 3 years of activity approved by their supervisors. 
Most of our other proposals have been taken on board.
Result of Vote

The text was adopted as above. 

8- Competition between CCPs
European commission original proposal:

The idea of the EC was to oblige the CCP to accept OTC derivatives contracts for clearing on non discriminatory basis wherever they have been traded 

Greens position:

The Greens accept the EC view but consider that competition issue should have nothing to do with prudential regulation. 

EP debate:

There was a suggestion (from UK) to increase competition between CCPs by giving the possibility for listed derivatives to chose the CCP where they could have been cleared. Most of the amendments taken on board concerned limiting the discretion of a CCP that has been authorised to clear OTCs to refuse to clear such trades from platforms that request to do so (these AMs are aimed at opening up the CCPs vertically integrated with the trading platforms of exchanges).
EP final compromise: Positive assessment
The final compromise is very close from the original proposal of the EC. 

Result of Vote

The text was adopted as above. 

9- Relation to third countries
EC proposal of equivalence recognition have been kept which is fine for us. 

Overall
We recommended that the Greens vote in favour of the text as amended. 

Final Vote

The final vote was to adopt all the compromise texts described above (41 to 0 with 1 abstention for text and 39/2/1 for legislative resolution). 

We can be satisfied that we had a good influence on the text adopted which was considerably greater than might be expected given our size. This was partially due to constructive cooperation with S&D who supported a lot of our key ideas and partially due to the (unexpectedly) favourable attitude of the rapporteur's office .

On the less positive side, the fact that recitals were left until last in the negotiations and the rapporteur accepted many suggested recitals from ALDE and ECR which we were against meant that some recitals pushing for the exemption of FX and pensions were not properly debated and end up being adopted. While recitals are of limited legislative importance, this opens the door to amendments to articles being proposed in plenary to try to give such exemptions more force.

Next Steps
The rapporteur announced that he wished to proceed to a first reading in order to establish a formal EP position in the current absence of clear concensus in Council (This is contrary to the current ECON practice for co-decision files to go for trilogues to achieve a compromise with council before the first reading in the EP).

This means the report adopted on 24/5/11 will be voted in plenary in the week of 4/7/2011 and, if as expected, it is adopted as the EPs position on EMIR there, trilogues will take place in the autumn of 2011.
In the meantime GET will keep a close eye on developments in the council and in the US implementation of Dodd Frank. Our aim will be to ensure the adoption of the current text as is, guarding, in particular, against further erosion through FX and other exceptions (ie by negotiating beforehand with S&D and EPP to soften the impact of the recitals adopted).
