General Point

The main aim of EMIR is to ensure a large amount of OTC derivatives is standardised, cleared through CCPs and reported. 

Pascal has consistently emphasised that EMIR creates large risk concentrations in CCPs across the EU and, therefore, a strong role for ESMA in supervising the EU dimension and the principal risk mitigants (margin and collateral) is essential. The EP enhanced such a role relative to the Commissions proposal but the trilogues have resulted in the role being weakened even more than the original proposal. 

Gains & Losses to the EPs EMIR text (orange = significant loss)
	Topic
	Original COM proposal
	Gain in EP position 
	Loss in Trilogues 

	Powers of ESMA + colleges in authorising CCPs (art 13-16)
	· no limit to size of colleges, ESMA facilitates decision making

· "opinion" of ESMA required (= consultation)

·  ESMA no role in "supervising the supervisors"
	· limit size of college to 7 with ESMA as chair
· positive opinion of ESMA required
· ESMA  has right to decide that a supervisor is not doing its job 
	· no limit

· only unanimity of other college members can block authorisation by MS

· even then, the MS can refer to ESMA for binding mediation

· those opposed to authorisation can only trigger binding mediation with a 67-75% majority
· college (not ESMA alone) has right to sanction supervisor for not doing its job

	CCP Margin and collateral standards (art 39, 43)
	· no minimum margin standards

· no power for ESMA to set margin level to prevent risk build up

· no restrictions on calculating margins at portfolio (as opposed to individual
	· these are minimum standards

· ESMA can recalibrate standards

· portfolio level margins can only be used where correlations are high and stable

	· only CCP has responsibility for revising standards

· No powers for ESMA to raise margin/collateral for systemic reasons (just a revision clause)



	Segregation of client accounts in CCP (art 45)
	· CCP must allow segregation (if client "opts in")
	· client has to formally opt out of the default full segregation
	· opt in (clearing member must offer choice but no default setting of full segregation)

	Re-hypothecation (art 49)
	· no reference to the right to re-use collateral
	· (same as COM)
	· explicit right given (where CCP publishes it in its rules)

	EP improvements to the COM proposal that have survived
	

	Reporting obligation (art 6)
	· only for financials and non-financials with volumes over "information threshold"
	· extended to all derivatives (not just OTC) counterparties
	· same as EP

	Interoperability (art 50)
	· not for derivatives, but from day one for transferable securities
	· 3 year moratorium on interoperability following authorisation (regardless what type of product)
	· same as EP

	Clearing obligation for Non-financials (art 7(4))
	· exemption for deals "linked to business"
	· introduced more restrictive definition of "risk reducing" derivatives that can be exempted
	· same as EP

	CCP risk committee (art 26)
	· no limitation of size of groups represented
· no supervisory right to attend
	· no overall majority of any group

· supervisor has right to attend
	· same as EP

	Access to central bank liquidity (Art 10(1))
	· " liquidity could result from access to central bank"
	· right to require this (via a banking licence) explicitly mentioned
	· same as EP

	Risk mitigation techniques for OTC derivative contracts not cleared by a CCP Art 8(1l)
	· no rule to prevent regulatory arbitrage
	· ESMA to prevent arbitrage between cleared and non-cleared derivative transactions
	· same as EP


