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Short Briefing on Corporate Taxation in Belgium

The taxation of corporate profits in Belgium

Belgium has a progressive corporate income tax capped at 33.99% (including a 3% crisis
surcharge) levied on worldwide income (corrected when needed through a system of foreign
tax credits)'. When compared to other European members, its statutory rate is on the high side,
along with France (34.4% ), aly (30%), Spain (31%) and Germany {30%). But the rates only tell
part of the story since the size of the tax base matters as well. Although the tax base definition
is quite standard and encompassing, Belgium also offers a wide range of tax incentives,
gllowances, credits and exemptions which helps explain why revenue from this tax adds up to
less than 3% of GDP

It is notable that Belgium has a higher tax statutory rate, but a lower revenue than the EU
average. This is often blamed on the importance of the multiplicity of tax breaks. The highest
profile break was introduced in 2006, the so-called “Notional Interest Deduction” also known as
“risk capital deduction”. The idea underlying the notional interest deductions was to comect the
fiscal disadvantage of using equities rather than debt to finance a company. These deductions
(under specific criteria that we will not discuss here) are computed as a predefined percentage
of the company's adjusted equity base and are deducted from the tax liability. The
accumulation of such tax breaks is widely seen as a key explanation for the fact that despite its
high statutory tax rate, Belgium remains quite effective at atfracting foreign investment. Despite
the apparent modest impact on the attractiveness of the counfry for foreign investors, there are
other concerns associated with the current complexity of the tax system,

Diversity of average tax rates. In the current debates on the scope for changes in the taxation
of business in Belgium, one of the issues raised is the diversity of observed average tax rates
paid by different types of fims, These differences reveal discrimination of the tax system
across sectors and across firm sizes. According to a 2009 study conducted by PTB: (the
workers' party) widely discussed in the media, the top 50 largest firms in Belgium only paid an
average rate of 0.57% and the top 1000 paid an average rate of 5.73%. According to that study
the real average tax rate on corporate profits is 9.8%. The study was contested by the Belgian
business association (VBO-FEB) who released another study arguing that the median tax rate
on corporations was 26 2% based on the analysis of 130,000 firms in 2010. According to i,
small firms pald 25.9%, medium firms 27 4%, large fims 28.6% and very large firms 27.2%.
This indicates that any debate on reforms on the taxation of businesses in Belgium should not
|ust be about rate levels but also about the faimess of treatment.

How much does Belgium need a reform? To see how relevant the debate on the need to
reform the system is, consider another back of the envelope computation. If the PTB study is

+ The progressivity is as fliows: for income from Oto 25,0006 e tax rate s 24.88% from 25.000 up to 0000, 31.83% from
80,000 up to 220 5008, 32 54% and for income above 322 500E the nonmal rate of 338000 applies. Reduced rales only apply
for companies thet meet pediic aiteia.
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right, the effective tax base is 70% |lower than what it should be if pure accounting profits had
been taken into account, 1f the FEB study is right, the tax base is only 268% lower. The range is
guite large, but even the minimum seems like a very significant discouniing of the tax base.
This all explains why effective tax rates in Belgium are significantly lower than their statutory
rates would suggest. Moreover, these rough figures also suggest that the scope to cut the
statutory tax rates combined with a widening of the base should be considered as a viable
option for improvements in revenue, efficiency and equity as well as a simplification and hence
a reduction in compliance and monitoring costs assoclated with the tax.

Strong reformm consensus is present. It may be useful to point out at this stage, that this Is
not really an ideclogical debate anchored in a confrontation between the left and the right in
Belgium. The calls for tax reform on revenue and equity grounds made by the left leaning
community have recently found a wide support* Unsurprsingly, the main point from the crifics
of the curment tax Is that it could be simpler, with a broader base and a lower rate. In a nutshell,
from a more analytical and technical perspective, it could be designed to increase the average
effective rate while cutting the marginal rates.

Albeit that objectives widely differ. But as anywhere In the world, the politics of tax reform
and tax shifts are at least as complex as the design of a corporate income tax and politicians
seem to prefer changes at the margin rather than structural changes. Belglum is not different.
The latest EU tax reform monitering report (2014F shows that Belgium continues try to find
ways of broadening the tax base (a lower cap for notional interests deductions, new rules for
company cars taxafion, stricter thin capitalization rules and lower scope for camy Torward of
some tax deductions) and is envisioning a major tax shift. The goal is clearly to try to be at |east
revenue neutral and ideally enhancing but these reforms do not really significantly improve the
simplicity of the system and do not do much to reduce compliance and monitoring costs.

Effective tox rares pay comgary siee
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+ For instance, by an independent (bul vswally conservetive) Think Tank, finera in vaious opeeds (g their web dte), by a
Bedgian acadenic working for the Bconamy Mrisiry (Valendue (2011 and by one of the Big four accaunting fimms (Pac (2011)),
" bttn fee eimops eufeconomy_nanceipubicationsfeuronean_economy /20 14heed_en bim
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ANNEX

A1, Tax shift
(Source: Bart Van Crasynest, Petercam)

The clear need for a tax shift has come to the fore
on the political agenda in the past few months.
Finally, as this is a measure that could boost the
Belgian economy that has been advocated already
for quite a long time. Unfortunately, the focus of the
current debate seems to be narrowing down to a
shift in the burden from Iabour to capital. And this is
just not the type of tax shit Balgium needs right now.

Irmplicit tax rate on capital

% | 20520

The tax burden in Belgium is high and will also
remain high as we have opted for a large public
sector and an extensive social securty system. But
this does not mean that no improvements can be LT T B
made to the tax system. Taxes are always negative g
for the activity that is taxed. Belgium has miainly e e

opted to tax labour very heavily, Given that labour |s

ultimately the key to our prosperity this is, to put ¢ mildly, an il-advised choice. The tax burden on labour
should be reduced significantly. This can best be done by cutting back on spending, but savings are
difficult to achieve politically, and will become all the more difficult in the coming vears against the
backdrop of an ageing population. Mevertheless, we can greatly improve our tax system, even without
spending cuts, by making a smart tax shift,
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In recent months, the tax shift has become synonymous with a shift of the tax burden from labour to
capital. In the current debate it has. howesver, quickly been forgotten that the tax burden on capital In
Belgium is already high. In 2012, the Belgian government saw a total of 10% of GDP of its revenue
coming from taxes on capital, of which £, 1% of GOP came from taxes on wealth. In both cases, Belgium
is among the top 5 in Eurgpe and well above the European average (8.2% and 2.8% of GOP
respectively), The total tax receipls say liftle, however, about the actual tax burden on capital, Therefore,
the implicit tax rate (i.e. the ratio between tax revenue and the corresponding tax base) on capital is more
relevant. But that too is very high in Belgium. According to Eurostat, the implicit tax rate on capital in
Belgium is 35.5% whereas in neighbouring countries it is 27.6% on average. Some forms of income from
capital (including dividends and capital gains on shares) are taxed very little, if at all, in Belgium, but the
total tax burden an capital is currently amaong the highest in Europe. In light of this, it would be a very
good idea to spread the tax burden on capital more evenly, If all forms of income from capital are taxed
the same, decisions on the use of capital would no longer be influenced by tax considerations. That
means a shift within taxes on capital, including higher tax on dividends, capital gains and rental income,
but at the same time lower corporate tax, registration tax and inheritance tax. Raising the total tax burden

on capital Is not a good idea, howsaver,

[

Comparisons with the rest of Europe show that
Belgium is a front runner with respect to taxing labour
and also among the leaders in terms of tax burden on
capital. Belgium is around average in terms of the tax

burden on consumption and amongst the lowest in _j '
Europe in terms of faxation on pollution. These st |
¥ -E

Implicit tax rates

two are then obvious candidales for offsefing a | |

reduction in taxation on labour. Simulations by the =

Federal Planning Bureauw and the European |

Commission confirm that a lowering of the tax burden &

on labour, offset n terms of the budget by arise in | |

texes on consumption and emvironmental issues, Canmarmation

would result in extra jobs and economic growth. Balgium W kaiphisum
rE——m Tr eraas i Provsrss e e

Such a tax shift should be par of a widespread reform

of the tax system, The curent Belgian tax system s after all the result of a degades-long process in
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which new exceptions and epecific rules were constantly added. The overall system has therefore
become very poorly organised and inefficient, and this should be addressed through an extensive tax
reform. The key priorities must be a significant lowering of the tax burden on labour and a fundamental
simplification of the tax system The latter inciudes re-examining virtually all the existing tax deductions
Taxalion can be used {0 change people's behaviour, but the Beigian Government has overshot the mark
somewhat in this regard. A ot of speafic rules, such as the housing bonus, the exernptions on savings
accourts, company cars, luncheon vauchers, lower VAT rates, elo. were created out of good intentions,
but do not actually fulfil their original objectives. They nesd to be re-examined more closely, and could
provide room for further reductions in the tax burden on labour. We need to come up with a tax system
that generates the necessary revenue for the govemment, while damaging the economy as lilfle as
possible. |n other words, a tax system that serves the economy.

A2. A snapshot of recent Tax Reforms in Belgium

(Source: Deloitte - hitpddweww2 deloitte comibelen'pagestax/articles/Beigium-Tax-Reforms-Dieloitte-
Belgium-Tax. htrml)

Key Business Tax Measures

Budost cortrol 2015 tax measures

» Increased fight against tax fraud

o Special tax regime lor damond sector

« Extension of liguidation reserve regime

« Mew incentives for start-ups

a Irvestment deduction for digital Imvestments

« Impiementation of CJEL's Tate & Lyle decision

Budget 2015 tax messures
# Liguidation reserve
& Secret commissions' tax
« MNotional |nterest Deduction for banks and insurance companies
& [mtercommunales
Individual tax measures
cortral 2015 MEaSUres
& “Look-through 2"

= Tax shelter
« Crowdfunding

Budget 2015 tax measures

& | ump-sum business expenses

# Mon-indexation of exemptions and reductions
= *|ook-through tax”

s Anticipated pension savings levy

Indirect tax measures

Budoel 2015 tax measures

& VAT

# Exgise duties

e Stock exchange tax

& Ervironmental tax abolished

IF/AfPolDep/ECOM 4 07.05.2015
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A3. Background information on Corporate Taxation in Belgium

Level and structure of tax revenues

Belgium has one of the highest tax rates in the EU, with 2 1ax-t0-GOP ratio around 45 %, significantly
above the EU average (arocund 40%) The structure of the Belgian tax system, in terms of broad tax
categories of taxes, is charactensed by a relatively high share of direct taxes in GDFY, reflecting 2 broad
refiance on personal and corporate income taxes, and social confributions. By contrast, with about 13 %,
the share of indirect taxes in GOP is broadly in line with the EU average

Corporate taxation

Companies in Belgium and the subsidiaries of foreign companies are subiect to a fixed tax rate of
33.99% (3 % cnsis surcharge included) with profit from foreign branches being exempted. There is no tax
consolidation of compamnes Under certain conditiors, a2 specal scheme applies to SMES having an
assessed income kower than EUR 322 S00 (a tax rate of 24.98 % is applied on the part from EUR C to
EUR 25 000, 31,93 % on the part of EUR 25 000 to EUR 20 000 and 35.54 % on the remaining part wp
to ELIR 5322 500).

An alliowance for corporate equity (ACE), refermed to as ‘notional interest on corporate capital’, was
irtroduced in 2006 1o stimulate the self-financing capability of companies. The tax-free presurmptive rate
af return on equity applied under the ACE system is based on the rate of 10-year govemnment bonds
(OLO 10) with 2 cap of 3 % as of 2012 (3.5 % for SMEsS). As opposed to the ltalian ACE, which is
incremental, the Belgian system provides an allowance for existing stock. The so-called fairness tax has
been introduced in 2013 as a minimal tax rate (5 %) on large companies distibuting dividends and
enjoying either carry-forward of losses or ACE

Company fax

A resident company s liable to corparation tax on its worldwide profits. A company is resident in Balgium
if its registered office or centre of management s situated in Belgium. The place of incorporation is
Irrelevant. The tasic rate of corporation tax is 33%. increased by a 3% surcharge (33.99%). Reduced
progreszive rates apply only if:

» the company does not distribute dividends during the year that exceed 13% of the paid-Up capital at the
start of the year

« the profits of the company do not exceed EUR 322 500

« the company pays an annual taxable income of at least EUR 36,000 to at least one director

+ the company does not belong to a group of companies with an approved Belgian co-ordination centre
« the company s not a holding company

« the company is not 50% or more owned by one of more companies

The tax rate is the same whether profits are distributed or retained A non-resident company is liable to
the non-residents’ tax ar 1o the various withholding taxes levied on Belgian-sourced income or to both,
Irstead of corporation tax.  a non-resident company has a permanent establishment In Belgium, It is
lable to non-residents’ tax on profits attnbutable to the permanent establishment, pils any other
business income arising in Belglum and income from Belglan real estate. Its Belglan-sowreed dividends,
interest and royaities, if any, will normally be subject to a final withholding tax  The rate of non-residents’
taw is 33% plus the 3% surcharge. Reduced rates apply under certain conditions

Capital gains 2x

Capital gains are normaily treated as ordinary business income and are taxable at the normmal corporation
tax rates However there are exceptions such as gains on shares qualifying for the participation
emamphion

IP{A/PalDen/ECOM 5 07.05.2015
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Branch profits tax

There is no separate branch profits tax in Belgium. Trading profits and capital gains of the Belgian
branch of & foreign company are calculated and taxed on the same Dasis as those of a Belgian resident

Comparny
Determination of taxable income

The profit disclosed by a financial statement is adjusted for disallowable expenditure, exempt profits,
special deductions and losses carried forward to arrive at taxable profit. The most importaint adjustments
are described below

Investment allowance

Companss may claim an investment deduction amounting to a certain basic percentage of the
acquisition or investment value of certain fixed assets. The following rates apply:

= with respect to energy-saving investments, investments in environmental research and development
and patents: 15 5%

« with respect to investments In safety measures by SMEs: 22 5%

« with respect to investments cortributing towards the re-wutilisation of the packaging of beverages and
indusinal progucts: 3%,

recigti
The straight-line depreciaticn method and the declining-balance method are equally widaly used The

declining-balance rate may not excesd twice the sfraight-line rate Also, for tax purposas the declining-
balance rate may nol excesd 40% of the investment value

Stock invertory

The acceptable methods of determining acquisition cost are actual cost, FIFS (First in, First out), LIFS
(Last in, First out) and weighted avetage.

Capitsl gains and losses
Capital gains are (generally) treated as ordinary business income taxable at normal corporation tax rates.

Capital lozses are tax-deductible if they relate to fixed assets used for business purposes. Unrealised
capital losses on shares {booked devaluations) are not tax-deductible.

Realised capital losses on shares are generally not deductible. Capital losses realised on the liguidation
of 8 company are deductibie up to the value of the capital actually paid-up

i
Dividends received by a company with a participation of at least 10% or an investment of at least ELIR
2.5 milhon In the distributing company are 95% deductible from the fiscal profits of the reciplent If the

shares have been held for an uninterrupted period of at least one year. The remaining 5% is taxable at
narmal corporation tax rates as part of the overall taxable profits of the company

The 95% deduction is not available where the profits of the payer are subject to a tax regime which is
substantially more advantageous than the Belgian tax regime. This will be deemed to be the case if the
effective tax rate suffered by the company making the distribution is less than 15%. However, this
crterion does not apply to compames established in the EL

Interest deductions

Irferaest on capital barrowed for business purposes is normally deductibie. However, tax deduction will be
disallowed to the extent that the Interest rate exceeds the market rate. This restriction dess not apply to
interest paid to a Belglan bank or to another financial institution nor to interest on publicly lssued bonds.

IF/AfPolDep/ECOM ) 07.05.2015
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Hotional interest deduction (MNID)

The notional interest deduction regime provides a tax deduction calculated as a percentage of the
‘gualifying’ equity of @ Belgian company or branch. This ‘qualifying’ equity is multiplied by the monthly
average interest rate for long-term Belgan government bonds over the calendar year prior to the vear for
whach the deduchon s claimed. The deduction 18 granted annually and can be used to st off operational
or financial income of any kind

i | (=

The patent income deduction regime provides & tax exemption of 80% for eamed patent income.
Consequently, only 20% of the patert Income is faxkable at the normal corporate tax rate of 33 99%

Losses

Losses can be camied forward indefinitely, However, this rule will no longer apply If there is a change in
the control of @ company which cannotl be jusiified by financial or economic reasons other than the
recapture of losses.

Losses cannot be carried back
ar N S0Urce InCome

There are no provisions similar to the UK's controlled foresgn company riles, Forsign-sourced income
and capital gains are normally subject to Beigian corporate income fax, unless exempt by treaty
provisions

Dirk Verbeken (Polldepd, Tel.: 48358), Darip Paternoster (PolDepA, Tel.: 32479)
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TAXE Committes on Tax Rulings and other measures similar in nature or effect

DELEGATION 12 MAY 2015 BRUSSELS

Country specific briefing = BELGIUM

+ See powerpoint presentation on “"ADR in Belgian tax law (capita selecta)”
(prof. dr. Elly Van de Velde)

+ S5ee "Belgian Transfer Pricing Framework™, in R. Willems, Guide to Tax
Rulings in Belgium, Amsterdam, IBFD, 2012, 63-77.

1. BELGIUM IS A FEDERAL STATE : THE IMPACT ON TAX RULINGS

The Service on Advance Decisions in Tax Matters (Tax Rulings Service) is a part of the
Federal Tax Authority, Regions are not competent to deliver advance tax rulings (ATR) nor
advance pricing agresments (APA).

The competence of the Belgian Tax Rulings Service depends on the federal or regional
competence to levy federal or regional taxes. When a federal or regional tax will be levied
by the Federal Tax Authority, the Tax Rulings Service will be competent to deliver an
advance decision. When a regional — e.g. a Flemish — tax will be levied by the Flemish Tax
Authority, the Tax Rulings Service is no longer competent to deliver an advance decision
on the application of that Flemish tax act.

= Belgian corporate income tax (CIT) exclusively remalns within the scope of the
competences of the federal level of government. The same goes for VAT, During
the recent institutional negotiations, it was suggested to decentralize a part
of the CIT, with the purpose of giving the Regions the power to introduce CIT-
credits in the area of their substantial competences. The proposal was not
adopted, The Tax Rulings Service Is competent for CIT and VAT,

= [Following the last (6%) instituticnal reform, the Regions are entitled to modulate
about one fourth of the federal personal income tax (PIT) amount. They can also
introduce new tax reductions or tax credits or amend existing tax reductions or
tax credits. The Federal Tax Authority still levies PIT, hence the Tax Rulings
Service Is competent for PIT.

= A part of the tax law making power has been “regionalized”. For instance, the
Reglons are competent for real estate tax (précompte immaobilier), inheritance
tax (droits de succession), transfer tax (droits d ‘enregistrement), etc. When the
regional tax authority levies these taxes {e.g. in Flanders), the Tax Rulings
Service s no longer competent to deliver an advance decision on these tax
matters.

12 PE XXX. XXX
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2. CIT

See: Marc Bourgenis, Bart Peeters, Xavier Pace, Sefgian report on corporate income (ax,
EATLP Congress 2013 (February 2014), www.eatlp.org:

> Subject

Each entity with legal personality and a business motive will be subject to CIT.

A taxable ‘corporation’ is defined as a legal entity with legal personality exploiting a
business activity or conducting lucrative operations. Legal entities that do not fulfill these
requirements will be taxed under a separate income tax regime for non-lucrative entities.

Only resident companies are subject to CIT {non-resident companies are subject, however,
to the non-resident CIT on a limited basis).

The BITC defines tax residence of a corporation as the place where it has its “"statutony
seat, principal establishment, seat of management or seat of administration” {section 2 (1)
{5%) (b) of BITC). These expressions are generally viewed as redundant and referring to
the “real seat”, i.e. the place where the corporation has its central administration, Since
Belgian corporate law and private intemational law use the same criterion, it is fair to say
that a corporation that has its tax residence in Belgium is also governed by Belgian
corporate law or, conversely, that all corporations that are governed by Belgian corporate
law have their tax residence in Belgium — irrespective thus of their place of incorporation.

= General CIT

The treatment is generally the same regardiess of the size of the corporation, Many small
companies were set up under the form of a legal entity, whereby the profits are taxed
under the (more advantageous than PIT) CIT. Nonetheless, starting up a business through
a separate legal person is not only for the purposes of tax planning. It also limits one’s
personal responsibilities and makes It easker to combine the capital of several partners.

CIT is levied at a flat rate of thirty-three percent. However, if the taxable profits are less
than 322,500 EUR, a lower progressive tax rate starting at 24.25%,,

CIT revenues amount to one fourth of PIT revenues for Belgium.

The calculation of the taxable base for the general CIT has been heavily adapted, National
measures to stimulate Belglan Investments, such as the notional interest deduction (NID)
and a deduction for patent income (DPI), an enlargement of exempted foreign income
because of concluded double tax conventions, and intra-European developments, merely
because of convictions of the Belglan system by the Court of Justice, complicated the actual
regime. Particularly in recent years, the Belgian legislator, in its search for new taxable
income, very often added additional conditions for tax exemptions or reduced favorable
regimes.

In addition, special incentives apply to particular industries or businesses (e.g. tonnage tax
for shipping operators, holding companies, etc.) which reduce substantially their tax base.

Belgium has no tax consolidation regime except for VAT purposes (™WAT unity").

13



Policy Department A: Economic and Scientific Policy

Country specific brigfing - BELGIUM | Elly Van de Velde

= Additional taxes

Besides the general CIT, some additional taxes were historically added for several different
reasons,

As such a general crisis tax of 3% is levied on, amongst others, the corporate income tax,
Increasing the 33% tax rate up to 33.99%,

In the struggle against tax fraud, besides other punitive measures, an additional tax (secret
commissions tax} of 300% (also increased by a 3% crisls tax to 309 %) was levied on
wages and/or salaries that companies would pay without mentioning them in the particular
declarations. As the purpose of these declarations is to reveal the income at the level of
the beneficiary, this additional tax will not be levied when it Is proven that the beneficlary’s
income is still being taxed, From the end of December 2014 onwards, the additional tax
rate Is 100% (increased until 10396).

Recently the tax legislator added more separate taxes each in a very particular context, A
so-called "fairness tax” of 5% (Increased to 5,15 % by the crisis tax) is levied on dividends
distributed by a company on the portion of the distributed dividends that exceeds the
companies own taxable income,

Capital gains on shares are taxed separately at 25% (increased to 25.75 %) when the
shares are not kept for at least one year, and at 0.4 % (increased to 0.412 %) when shares
are kept for more than a year but realized by a large company.

If a company changes its dividend policy (because of a temporary regime for its
shareholders) and reduces its standard dividend distribution (to make use of a favorable
tax regime of ten percent instead of twenty-five percent) the usual % of distributed
dividends that is no longer being distributed is subject to an additional corporation tax of
15%s.

= Special tax regimes

The liability of specific entities to CIT is quite theoretical because of the application of a
special tax regime,

Investment companies and Belgian Pension Funds are subject to CIT but only on a very
limited tax base (consisting of the sum of any abnormal and gratuitous benefits received
and disallowed expenses other than impaimment and capital losses on share). From a
Belgian perspective, they beanefit from the application of double tax treaties because of
their (formal) subjection to CIT,

3. GEMERAL ANTI-TAX ABUSE MEASURE
See: R, Willems, Guide to Tax Rufings in Belgium, Amsterdam, IBFD, 2012, 9-11:
The 29 March 2012 Programme Act restated the general ant-tax abuse measure of section
344 (1) if the BITC: in the first instance, the tax administration had to demaonstrate that
there is "tax abuse” in the framework of a legal act of acts that the taxpayer has carried

out.

Tax abuse can take two forms: avolding a taxable position and clalming a tax advantage.

14 PE XXX. XXX
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If the administration demonstrates that there has been tax abuse, the onus is on the
taxpayer to prove that the choice for his legal act{s) Is justified by other motives than the
avoidance of income taxes. An advance ruling can be applied for to obtain upfront legal
certainty that this is the case.

If the taxpaver cannol produce that proof, the tax administration can restore the taxable
base and tax computation so that the transaction is subject to a taxation which is consistent
with the objectives of the income tax provision as if the abuse did not take place.

The Programme Act of 29 March 2012 replaced also the 7:1 debt-equity ratio for interest
payments or attributions to (real) beneficiaries taxed at low rates on that interest by a new
rule Intreducing a (general) 5:1 debt-equity ratio.

An anti-abusa rule has been introduced: If loans are guarantesd by a third party or funded
by a third party that partly or wholly bhears the loan risk, the third party Is deemed to be
the beneficial owner of the interest if the guarantee or funding has tax avoidance as its
main purpose,

4. WHAT EXCESS PROFIT RULINGS ARE ABOUT

See: K. Dirix, "Harmful Tax Competition: Six Belgian Tax Incentives under the Microscope”,
EC Tax Review 2013/5, 244 and 248;

For companies belonging to an international group, a downward adjustment of the
corporate income tax base is made, according to section 185 (2, b) BITC, to reflect the
company's excess profit, being that part of the profit exceaeding the profit that could have
been realized by the Belgian company under arm’s length conditions and which is a result
of group synergies.

The basic assumption underlying this system is that members of multinational groups can
freely dispose of group-owned Intangibles such as know-how, research, etc. As a result,
they do not have to procure these functions themselves, This allows them to avoid extra
costs and genarate more profit, which in turn leads to a higher tax base. Hence, the cost
structure and profit potantial of a group member essentially differ from those of a stand -
alone antity.

The arm’s length standard requires that profit Is allocated between group members as if
they were unrelated parties. Hence, the Belgian company should only be taxed on profits
which it would have realized as a stand-alone entity. Benefits arsing from the simple fact
that the company belongs to a multinational group should therefore be exempt from taxes
through a downward profit adjustrment.

In order to obtain this downward adjustment, a request for a unllateral excess profit ruling
should be filed with the Belgian Service of Advance Decisions in Tax Matters, An extensive
transfer pricing study should be annexed to support the request.,

The most remarkable feature is that a corresponding upward profit adjustment (for the
foreign group members) is not required. The former Minister of Finance sated it is not up
o the Belgian tax authorities to determine which foreign enterprise should be taxed on the
excess profit of the Belgian entity. He also claimed that, for the same reason, the Belgian
tax authorities cannot exchange the relevant information with foreign administrations.
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5. ALTERNATIVE DISPUTE RESOLUTION IN BELGIAN
TAX LAW
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PIET TP 1)

Alternative Dispute Resolution

in Belgian Tax Law
(Capita selecta)

Prof. dr. Elly Van de Velde universitei
elly.vandevelde@uhasselt.be pp-NASSEIT
11 MEI'}" 2015 E-Em
| | |
Overview
I. Towards a renewed relationship?

II. The'ombudsman’ and tax mediation
III. ATRs/unilateral APAs

IV. Informal tax agreements

V. Comparison

VI. Questions

umiversitei
»»hasselt
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I. Towards a renewed relationship?

» Fundamental debate on complex, extensive, variable,
uncertain and vague income tax law

» Change of mentality within the tax administration
(Tax-on-web, call center, ...) = *COPERFIN’

»  From a ‘conflict model’ to a ‘dialogue model
concerning a more mutual and cooperative approach
with mutual trust and transparency (so-called
‘enhanced’ relationship)?

~ Two keywords: tax compliance and legal certainty
» Legally organized ADR and informal ‘arrangements’

umiversitei
»»hasselt

I1. The ‘'ombudsman’ and tax mediation

‘Ombudsman’

» March 13, 1995 (federal) and July 7, 1998 (Flemish)
=  For any party with a legal interest

« Independent government service (depends on the
legislative power) — to be consulted after complaints
department of the tax administration

=  Mediation after an improper performance of the tax
administration

= As soon as a disagreement occurs but before
entering the administrative or judicial phase

= No fee
= Informal procedure

umiversitei
»»hasselt
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I1. The ‘'ombudsman’ and tax mediation

Tax Mediation Service

» Federal Statute of April 25, 2007

=  Service effective from June 1, 2010 onwards -
leading committee renewed in April 2015

=  For any party (taxpayer or tax authority) with a
legal interest

=  Autonomous service within the Federal Tax Authority
(independent? impartial?)

=  Only for taxes levied by the Federal Tax Authority
(no Flemish gift/transfer and inheritance taxes any
longer, but still these taxes of the other two
Regions)

=  After entering the administrative phase but before
any administrative or judicial judgment - no
suspension!

= No fee, informal procedure
universifei
- hRsSEN

I I

III. ATRs/unilateral APAs

Service for Advance Decisions in Tax Matters (Tax
Rulings Service)

= Federal Act of December 24, 2002, effective from
January 1, 2005 onwards (after regimes in 1993 and
1999) - leading committee renewed in 2010 en 2015

= Definition of ‘advance decision’
1. Binding legal decision
2. Delivered by the Federal Service for Advance
Decisions in Tax Matters
3. In accordance with provisions in force (national,
European, international)

4. With respect to the application of tax law
5. On specific (not hypothetic) situations
6. Before any tax consequences (‘advance’)
7. No exemption nor reduction
* Procedure, publication and transparency L
umnyversife
- hRsSEN
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| |

III. ATRs/unilateral APAs
Definition
"An advance decision is
a legal act by which
the Federal Tax Authority determines
in accordance with the provisions in force
how tax law will apply

to a particular situation or transaction

that has not yet produced any effects from a tax point of
view"”

umiversitei
»»hasselt

III. ATRs/unilateral APAs

1. Binding legal decision

*» Binding for the entire Federal Service of Finance (from
federal tax administration to local tax inspectors),
unless:

» the conditions to which it is subject are not met

» the applicant described the situation or transaction
incompletely or inaccurately, or essential elements
have not been implemented as stated

» changes in provisions of treaties, EU law, internal law
that form a basis for the advance decision

» the advance decision does not comply with treaty or
EU or domestic law provisions

» Unilateral binding: the applicant (taxpayer) is not
required to execute the presented operations (but then

the ruling becomes invalid)
* Normally valid for 5 years unless a longer period is
Justified universifei
- hRsSEN
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III. ATRs/unilateral APAs

2. Federal Service for Advance Decisions in Tax
Matters (Tax Rulings Service)

= Regional service?
E.g. NO ATRs from January 1, 2015 onwards for
most Flemish inheritance/transfer and gift taxes

Nowadays in Flanders: “interpretative questions” -
answered by a committee of members of the
Flemish Tax Authority — will be published
(anonymous, individual or collective) on the website

* Leading committee (6), one president incl.

* Autonomous service within the Federal Tax Authority
(independent of the central tax administration?):
possibility of consultations between the Tax Rulings
Service and the operational and central tax services
within the Federal Tax Authority ('Protocol’ of
December 8, 2010, via ‘central point of contact’)

universifei
- hRsSEN

III. ATRs/unilateral APAs

Protocol:

= Tax Rulings Service requests the central tax administration

for a general point of view; nowadays, this also happens

during the prefiling procedure — anonymously:

= Application of new legislation / no instruction yet

= Problem of general policy / instruction incomplete (e.g.
complex financial products)

= EXisting commentaries or instructions insufficient,
incomplete or susceptible for change, or Tax Ruling
Service wants to deviate from the point of view taken by
the central administration that is generally applicable

umiversitei
»»hasselt

PE XXX. XXX 35



Policy Department A: Economic and Scientific Policy

III. ATRs/unilateral APAs

= If there is no agreement after consultation between central
tax administration and Tax Rulings Service, the Tax Rulings
Service decides (according to the Protocol):

* unanimously, by preference

= at the earliest, 10 working days after the central tax
administration has been informed by the Tax Rulings
Service — when this term cannot be respected, it has to
inform the president of the Federal Taks Authority

= Better communication and consultation with central tax
administration on: parliamentary questions, principial
rulings, draft recommendations for public consultation,
including comments received, ...

= Six-monthly evaluation protocol: from last consultation
(November 5, 2014) appears that the collaboration
between the Tax Rulings Service and the central tax
administration is generally rated very good
universifei
- hRsSEN

III. ATRs/unilateral APAs

3. In accordance with the law

» ATRs contra legem (international, European,
national) are not binding (tax treaties, statutes,
secondary legislation as royal decrees)

* \Very strong constitutional principle of legality

Art. 170 Belgian Constitution: no taxation without
representation
= prohibited delegation of essential elements of
taxation to the tax administration, unless
exceptional circumstances and on the condition of
confirmation by the parliament

» allowed delegation of incidental, ancillary tax rules

= ATRs are OK as long as very strict interpretation of
essential elements

umiversitei
»»hasselt
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III. ATRs/unilateral APAs

4. Application of tax law

= Decision about how tax law will be applied in the
taxpayer’s concrete situation

» Income taxes (PIT, CIT, non-resident income tax,
legal entities tax), VAT, customs duties, registration
duties

= Various tax matters relating to acquisitions of assets
or shares, mergers, divisions, changes in control of
companies with carry-over tax deductions, PE, TP,
dividends received deduction, depreciation,
provisions, capital gains taxation, benefits in kind,
costs properly due by an employer, notional interest
deduction, patent income deduction, VAT,
copyrights, personal estate planning (only Brussels
and Walloon regions since January 1, 2015),
professional costs, tax residency, income from

movable property, tax collection and prosecution,etc |
umyersife
- hRsSEN

III. ATRs/unilateral APAs

5. Specific situation or transaction
» Individual situation
= No hypothetic question

= No precedent value to third parties: to obtain tax
certainty, one should apply for a ruling oneself

= Rulings offer legal certainty with respect to the tax
consequences of an operation - can be considered a
powerful risk management instrument in tax
planning terms

umiversitei
»»hasselt
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III. ATRs/unilateral APAs

6. Before any tax consequences (‘advance’)

= Even after the transaction has occurred and after
the income tax year in which the transaction

occurred, but before filing the relevant tax return for
that income tax year

= No roll-back impact

= No similar situations or transactions that have
already produced effects for the applicant from a tax
point of view or to an appeal or legal proceedings
between the Belgian State and the applicant

umiversitei
»»hasselt

III. ATRs/unilateral APAs

7. No exemption nor reduction

» Art. 172 Belgian Constitution: 'No privileges at all, no
exemption nor reduction of taxes can be levied
except by statute’ = tax principle of equality

» Similar cases must be treated equally, different
cases unequally

* Some excluded matters:

Tax rates and calculation of taxes, amounts and
percentages of taxes, tax declaration,
examination and control, evidence, tax
assessment, terms, professional secrecy,
administrative sanctions, tax increase, collection
or prosecution of taxes, bi- or multilateral
cooperations, etc.

= (Constitutional tax principle of legality
universitei

»»hasselt
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III. ATRs/unilateral APAs

= With respect to income taxes, an advance decision may
not be granted where:

= at the time the application is lodged, essential
elements of the transaction or the situation described
relate to a country of refuge that does not cooperate
with the OECD (list of 2000 - rulings about
transactions with Luxembourg are legally possible —
not on a black list);

» the transaction or the situation described is devoid of
economic substance in Belgium

umiversitei
»»hasselt

III. ATRs/unilateral APAs

Procedure

= Informal prefiling meeting: Report Court of Audit
(2013): negative prefiling decision should be
communicated to the central tax administration
(from the annual report of 2014 onwards, these
decisions will be generally published), should be not
anonymously, should not be more than collecting
information

=  Mutual relationship between parties: all necessary
information —spontaneously or on request - to the
Tax Rulings Service (information disclosure)

* No fee, but consultancy costs

» [2014: Prefiling = 1186 / Filing = 756]

-mm-mmm

Prefiling 250 575 742 866 951 1103

Filing 375 570 553 465 500 576 576 592 647
umiversitei
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III. ATRs/unilateral APAs

=  Decision with majority of votes of the leading
committee (mostly unanimously)

=  Term of 3 months (no strict term) from filing
onwards — depends on the complexity of the ruling
application (can be shorter after a prefiling)

= Copy of the formal application to the central tax
administration and of the advance decision to the
the local tax inspectors

umiversitei
»»hasselt

I1I. ATRs/unilateral APAs

Publication

» Individual, anonymous and summarized publication of
ATRs/unilateral APAs on www.fisconetplus.be

» Collective, anonymous and summarized publication in
the annual report on www.ruling.be, incl. negative
decisions of the prefiling procedure - with filenumber
(from the annual report of 2014 onwards)

» (Individual/collective) publication balances on the
divide between transparency and professional secrecy

= 93% of all rulings is published: between January 1,
2005 and February 3, 2015 630 of 4.770 rulings were
not published - 9,8% of 630 rulings were excess profit
rulings (8 EPR were published)

umiversitei
»»hasselt
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III. ATRs/unilateral APAs

Transparency

» Tax rulings are added on the taxpayer’s file

» Belgium shares its rulings with other Member States
upon reguest

umiversitei
»»hasselt
|

IV. Informal tax agreements

Informal tax agreements between taxpayers and
local or central tax administrations

» Parallel with the possibility of an ATR

» Flourishing and daily practice (with a long tradition)
to accomplish legal certainty in Belgium

» BUT they create legal uncertainty itselves: can be
cancelled for future tax years, can be cancelled for
past tax years if the agreement is contra legem, no
standard proceedings are available, etc.

umiversitei
»»hasselt
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V. Comparison

Informal tax agreements ATRs en unilateral APAs

No legislation, only some extracrdinary specific Federal Act of December 24, 2002 (effective

legislation

With the central, regional or local tax
administrations

Direct and indirect taxes (PIT, CIT, VAT, ...)
Cluestions of facts, no exemptions nor
reductions

Ex anterior and posterior

Binding between the parties according to the
“principles of proper administration” =
possibility of proof of a lack of consent

No procedure

MNo publication

No communication
| Il I

VI. Questions

from 2005 onwards)

Autonomous serviea within the Federal Tax
Authority — internal protocol for cooperation

Direct and indirect taxes within the
competence of the Federal Tax Authority, some
excluded matters

Ex anterior

Binding for the entire Federal Service for
Finances (incl, local tax inspectors) according
to the law

Prefiling meeting and formal filing meeting

Individual anonymous summary as publication
and/or in the annual report

|nternal communication

Whether and to what extent do tax ‘arrangements’
(informal tax agreements and ATRs/APAs) provide

legal certainty?

Does the Belgian Constitution allow agreements with the

tax administration? (in principle, "yes")

- Are there any international, European, constitutional or
administrative limits to take into account? (“yes”)

- Is Belgian tax law entirely of public order? (evolution to

“not entirely”)

- Is there any unity of tax policy? (evolution to "yes")

- What is the difference between interpreting the law and
qualifying facts? (question of "law"/question of "facts”)

- What is the legal qualification and its consequences?

(unclear)

- Is the taxpayer legally protected? (yes and no)

umiversitei
»»hasselt
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VI. Questions

1. Legal limits and possibilities?

= International level:

- OECD report "Harmful tax competition: an emerging
global issue’

- OECD TP Guidelines for Multinational Enterprises and
Tax Administrations (APA)

- BEPS

* European level:
- EU Code of Conduct for Business Taxation
- EU APA Guidelines
- State aid rules

Belgian excess profit rulings: Belgium complies with the
QECD TP Guidelines and BEPS (dixit the former president of
the Tax Rulings Service)

umiversitei
»»hasselt
|

VI. Questions

= National level

- Belgian Constitutional tax principles of legality (art.
170 Constitution) and equality (art. 172 Constitution)

- Other limits:

* Public order character of tax law? Court of Appeal of
Brussels January 8, 2014: tax law is not entirely of public
order (contra Supreme Court: no tax agreement on a
question of law)

* General principles of proper administration (principle of
legal certainty, legitimate expectations, ...)

umiversitei
»»hasselt
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VI. Questions

2. Legal qualification?

. Widely varging qualifications: from unilateral individual
administrative act (ATR) to informal agreement

. On the divide between public law and private law

. Alternative approach in favour of the legal protection of the
taxpayer

3. Legal consequences?
= Material law
= Between parties
»  Third parties: no binding precedent
* Procedural law
» Tax Rulings Service controlled by the Parliament
(answering questions on the annual report) and marginal

control by the Belgian Court of Audit (report February
2013)

= Legal recourse (Court of First Instance Mons 2010:
acceptance of legal interest)

umiversitei
»»hasselt
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