MARGRETHE VESTAGER
MEMBER OF THE EUROPEAN COMMISSION

Brussels, 29 84 205
Ares(2015) 2051409

Dear Mr Lamassoure, Cher Alain,

Thank you again for your letter regarding the work of the TAXE Special Committee, and your
request for further information on the Commission's State aid enforcement in relation to tax
measures that fall within the Committee's mandate.

As explained in my letter of 7 April, I am committed to working constructively with your
Committee to fulfil its important mandate.

The first item of information that you requested is a comprehensive overview of the
Commission's State aid enforcement activity in relation to tax rulings and similar measures as
of 1 January 1991.

In Annex 1, you will find the list of the tax cases that the Commission has concluded since 1
January 1991 and that my services identified as potentially falling within the mandate of the
Committee. It is important to stress that the time period under examination by TAXE includes
a long period where only paper archives were available. My services have endeavoured to
give a response that is as comprehensive as possible. The methods that my services have used
to compile the list and the caveats to the information on it are explained in the annex.

The list shows that the Commission has concluded 65 tax cases potentially falling within the
Committee's mandate since 1991 (not including pending investigations). Those cases involved
15 Member States. In selecting the cases we have given a broad interpretation to the mandate
of the Committee, covering "tax rulings and other measures similar in nature or effect".
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State aid control plays its role in ensuring fair taxation in Europe. It is there to preserve our
internal market from competition between Member States that seek to attract or retain
economic activity at the expense of other Member States by giving selective tax advantages to
companies or industries.

But this also means that it does have its limits. In the taxation field as in all other areas, the
Commission can only act against State measures that distort competition because they favour
certain undertakings or certain economic activities. State aid control can be used to eliminate
competition problems, not to decide the statutory corporate taxation rate that is applicable in
each Member State.

Another limitation is that the Commission can, outside of notifications of tax measures by
Member States, only act if there are concrete indications that selective advantages have been
granted. These indications must come from complaints or from other sources that allow the
Commission to launch investigations on its own initiative. This is why the debate on further
European measures to enhance transparency on corporate taxation is so important.

The second item you request concerns the questionnaire that we sent to 22 Member States on
16 December 2014 to obtain further information on their tax rulings practices. You also
request further information on the deadline we gave to the Member States to respond, the
expected time of finalisation of our analysis and the possible follow-up that DG Competition
will give to the information.

In Annex 2, you will find the questions that we put to the Member States. As you know, this
questionnaire was a follow-up to steps that DG Competition already took over a longer period
of time to look into tax rulings practices of some Member States under the State aid rules.

In June 2013, DG Competition started ex officio investigations into tax rulings practices in
three Member States, namely Ireland, Luxembourg, and the Netherlands. In March 2014 it
commenced similar investigations as regards the UK, Malta and Cyprus. In June 2014, the
Commission opened formal State aid proceedings concerning specific tax rulings in favour of
Apple (Ireland), Fiat Finance & Trade (Luxembourg) and Starbucks (the Netherlands). In
October 2014, it opened a case concerning specific tax rulings for Amazon (Luxembourg) and
~extended an existing State aid investigation concerning Gibraltar into tax rulings practices in
that UK territory. In February 2015, it opened a case concerning the excess profit ruling
scheme in Belgium.

In December 2014, the Commission extended its enquiry into tax rulings practices to all
Member States. Member States had a deadline of 20 working days to respond to the
questionnaire. Member States did not all reply on the same date, and several asked for more
time to respond. I have asked my services to prepare the necessary steps to ensure that the
Member States who have not yet fully replied as of today's date — only three Member States -
will provide the necessary information. In parallel, my services are currently analysing all the
information received and are updating it with Member States where necessary.




A concrete timeline for the follow-up to that questionnaire is difficult to give at this stage.
The timeline will depend on the information that DG Competition is able to collect and on the
cooperation of Member States, as well as on the complexity and quality of the information
provided.

Once the analysis of the information submitted is finalised, I will discuss with my services
whether there is concrete evidence that individual tax measures or schemes grant selective
advantages to companies or industries. If appropriate, I will propose to the College to open
formal State aid proceedings against the Member States concerned.

1 appreciate that we both recognise that State aid enforcement takes place in a specific legal
context. The Commission is responsible for enforcing the State aid rules and in doing so is
bound by rules on professional secrecy laid down in the Treaty.

The cooperation that Member States give to the Commission in the conduct of State aid
proceedings depends on the Commission's obligation to treat them fairly and to protect the
confidentiality of the information that comes into its possession. It is in the common interest
of the Commission and the Special Committee that in the important area of business taxation,
State aid enforcement is not undermined. For those reasons, it is not possible for me and my
services to share certain information, most notably information on pending investigations and
enquiries apart from procedural steps that are public.

This being said, I have instructed my services to go as far as it is possible to share relevant
information with you. When compiling the relevant information, my services have given a
broad interpretation to the mandate of your committee to assist it in its work.

Under the Treaty, the Commission is bound by a duty of sincere cooperation with the
Parliament, but equally with the Member States. I am therefore letting you know that my
services have sent a letter to those Member States that have been affected by our State aid
enforcement in this field, informing them of the case information that we now share with your
committee.

On that basis, I hope that the extensive information provided with this letter meets your
request. I look forward to our exchange of views on 5 May.




Questionnaire sent to Member States

Please confirm whether there exists in your Member State the possibility of providing
the individual tax payer in advance with a binding or non-binding tax ruling (being it a
company-specific decision, clearance, opinion or any other form of expression by the
tax authorities) based on the laws or practice of your Member State. Please note that
general interpretation that is public and open to all companies is not considered as a tax
ruling for this request. (In case of doubt about the scope of this inquiry, please contact
the case team, mentioned at the end of this letter, for clarification.) In case a tax ruling
practice exists in your Member State, please provide the following information and
answer the following questions.

(@) Please provide a copy of the relevant legislation allowing the tax authorities to
grant APAs and other tax rulings concerning corporate/business income tax
issues, as well as an overall description of the applicable procedure(s).

(b) Please provide a copy of any public or non-public administrative notice (circulars,
internal instructions, etc.) providing guidance on the application of the tax ruling
procedure(s).

Please specify:

(a) Can a ruling be granted in respect of transfer pricing arrangements between
separate legal entities i.e. in an APA?

(b) Can a ruling cover the profit allocation between a branch or a permanent
establishment and the company it is part of?

(c) For intra-group financial transactions, is there a standard method used for
calculating the remuneration? If so, please describe it.

(d) For which other tax issues can a tax ruling be obtained (for example the existence
of a permanent establishment, tax treatment of financial instruments, profit
allocation, participation exemption, tax residence, etc.)?

(¢) Could you specify a type of ruling, other than APAs, which is frequently
requested by companies?

(H  What information does a tax payer need to provide when requesting an APA or
any other tax ruling? Regarding an APA, is a transfer pricing report required?

(g) Please indicate which companies are eligible for obtaining a tax ruling. If tax
rulings are only available to resident companies, please explain how tax residency
is determined. In order to request a ruling do companies have to demonstrate
sufficient substance and/or business activity in [MS]?

(h) For how long are rulings valid (per category if applicable)?

Please explain the internal decision process leading to the granting of tax rulings to
individual companies. How far does this process prevent the exercise of discretionary
power by tax officials and/or the tax authorities?

Please explain whether the granting of tax rulings to individual resident companies is
subject to any form of publication. Is this publication subject to the taxpayer's consent?

Please provide a comprehensive list of all the-ARAs and-other tax rulings granted to
companies in 2010, 2011, 2012 and 2013, concerning corporate/business income tax.
Include in the list: '




(@
(b)
©

The name of the company and if available the mother company name;
The year of the ruling;

A short description of the content of the ruling, providing information on the main
topic of the ruling: (i) for APAs the kind of transaction concerned i.e. distribution,
manufacturing, financing, etc., specifying whether it involves a profit allocation
between a company and its branch or between separate legal entities, (i) for other
types of rulings the topic it concerns (as in question 2d above). Please specify
whether the ruling contains a refusal of a request.




Summary overview

The annex contains a list of the tax rulings and measures similar in nature or effect that the
Commission has examined under the State aid rules since 1 January 1991. The time period under
examination by the TAXE Committee includes a long period where only paper archives were
available. DG Competition used its best endeavours to compile the list on the basis of a search of its
electronic State aid filing system (operational since 2003) and of a search in the paper archives.
Despite the efforts involved in establishing the list, it cannot be guaranteed that it is exhaustive at
the time of this response.

in total, DG Competition was able to identify 65 relevant State aid cases. This summary overview
gives explanations to the entries on the list. In order to understand the terms used, it is useful to
recall the remit of State aid control and the Commission's powers in this area.

The remit of State aid control

What state aid control seeks to do is to preserve our internal market from competition between
Member States that seek to attract or retain economic activity at the expense of other Member
States by giving selective advantages to companies or industries. Article 107 of the Treaty on the
Functioning of the European Union {"TFEU") prohibits such State aid unless it serves a common
interest that is defined in the Treaty, whilst the aid's positive effects outweigh its negative effects on
competition. In principle, Member States need to notify their envisaged aid measures to the
Commission and they cannot implement the aid without the Commission's approval.

Government measures that grant tax relief to companies and which fulfil the criteria of Article 107(1)
TFEU are subject to State aid control, as any other means of government support. Given the remit of
State aid control, the Commission can only intervene if a Member State adopts a tax measure or
scheme that gives companies or industries a selective advantage. Tax relief that is granted to private
individuals in a manner that does not indirectly favour certain undertakings or certain economic
activities or that is open as a general measure to all companies — such as a general reduction of the
corporate tax rate—is not covered by the notion of State aid.

The State aid rules do not oblige the Commission to undertake periodic fact-finding exercises in the
Member States to check their compliance with State aid rules without prior indications that those
rules are infringed. Apart from handling Member States' notifications, the Commission normally
takes action under the State aid rules if there are concrete and credible reasons to believe that tax
measures granted a selective advantage to companies or industries.

Companies and citizens can trigger investigations by lodging complaints or providing information to
the Commission. The Commission can also launch investigations on its own initiative. Such "ex officio
investigations" are started if other information sources give concrete reasons to believe that State
aid rules may have been viclated. DG Competition can request further information from the Member
State concerned, and on the basis of the information in its possession, DG Competition examines
whether there are sufficient indications that State aid rules were violated. The Commission can then,
where appropriate, take formal action such as opening an in-depth investigation.




The Commission's investigations can have different outcomes (see the column 'Outcome of the
examination' in the list in annex):

e The Commission can decide that a State measure does not constitute State aid ("no_aid
decision"). The State measure can then be implemented. In the taxation field, a no aid
decision can be taken, for example, if the measure turned out to be a general measure open
to all companies. ‘

e The Commission can decide that a State measure constitutes State aid, but that it serves a
common interest defined in the Treaty, whilst the positive effects outweigh the negative
effects on competition. In legal terms, the Commission decides that the State aid is
compatible with the internal market, which is why the relevant decisions in Annex 1 are
called "compatible aid decisions”. Such compatible aid measures can be implemented once
the Commission has notified its decision to the Member State concerned.

e The Commission can decide that a State measure constitutes State aid that cannot be
justified ("negative decision"). The Member State cannot implement that aid. If the aid has
already been granted to the company involved, competition between it and other companies
must be restored. To restore competition, the Commission normally orders the Member
State to recover the aid with interest from the company that received it ("negative decision
with recovery"). However, the Commission would not do so where ordering recovery would
violate a principle of EU law, for instance where in light of the Commission's decisions or
actions Member States could have been led to believe that a tax measure did not constitute
aid (the legal term is "legitimate expectations"). In such cases, the Commission adopts a
"negative decision without recovery".

The situation is different in the case of old pre-accession aid in the Member States and aid measures
that were approved by the Commission in the past ("existing aid"). If they may involve incompatible
State aid at the time that the Commission makes its (new) assessment, the Commission must inform
the Member State concerned under a special cooperation procedure. The Commission can decide
that the Member States should take "appropriate measures" to eliminate the negative effects on
competition ("decisions to propose appropriate measures"). The Commission cannot order the
recovery of existing aid granted in the past, but can ask and if necessary order the Member State to
amend or repeal the measure. That decision will prevent the Member State from granting the aid for
the future. '

In the absence of notifications and formal complaints, the Commission has discretion to prioritise its
State aid enforcement actions. It can close a case if based on the available information there is a low
likelihood that incompatible State aid is involved, if the Member State decides to withdraw a
notification, or if the case. has no priority in light of the resources that are available to DG
Competition and other priorities that exist at that time ("administrative ciosure").

The tax measures included in the list in annex

Based on the information that was available to it at the time of this response, DG Competition
identified the tax cases that it dealt with and that seem to fall within the mandate of TAXE.




The list includes measures identified as tax rulings. It also includes measures that are similar in
nature or effect, which DG Competition -pending further clarifications from TAXE- interpreted as
"state measures that are liable to be used by multinationals for tax planning purposes”. The list
includes measures that share common features with tax rulings such as the obligation for taxpayers
to request prior authorizations from the tax administration before applying the measure. It also
includes corporate tax schemes which, by design, are targeted at multinational companies or at
certain of their international or intragroup activities.

The Commission concluded cases on such tax measures throughout the period between 1 January
1991 and the present day. DG Competition identified a total of 65 cases that the Commission
concluded in that period. They concern 15 Member States. 7 of the listed cases concern measures
identified as tax rulings. The other 58 cases concern measures that are similar in nature or effect.

The vast majority of those cases (49) led to formal Commission decisions. Those decisions varied and
included decisions on appropriate measures to remove competition concerns, negative decisions
requiring the Member State to end the measures, decisions finding the aid compatible (in
appropriate cases following modifications made by the Member State) and no aid decisions. To assist
TAXE in its work, the list contains active links to the information that is available on the Commission
State aid Register, to decisions, to press releases and Court judgments.

For 16 of the 65 measures, DG Competition closed the cases after a preliminary examination. The
reasons for administrative closures of that type were listed above.

A few Commission decisions on the list were challenged before the Union Courts. Annex 1 includes
the references and active links to the relevant judgments of the European Union Courts.

The source of the investigations

Out of t_he 65 listed tax measures, only 10 were notified by Member States. DG COMP investigated
the vast majority of measures with own initiative investigations or following complaints.

An important source of information that led to own initiative investigations was the peer review
exercise that the Member States launched following the adoption by the Council of Ministers in 1997
of the Code of Conduct on Business Taxation. The report by the Code of Conduct Working Group of
23 November 1999 identified a large number of harmful business taxation measures in the EU. DG
Competition started investigating such measures under the State aid rules. In July 2001, the
Commission launched a large scale State aid investigation into 15 schemes in 12 different Member
States’. It included 13 measures that were identified as potentially harmful tax measures by the Code
of Conduct Group. These 13 measures are identified as such in Annex 1. At the same time and also on
its own initiative, the Commission subjected another 6 potentially harmful corporate taxation
measures to further investigations.

Qverall, that process led to 21 final Commission decisions. They included 15 negative decisions. It
also covers 5 cases where Member States had to adopt appropriate measures to eliminate the
negative effects on competition, resulting in the repeal or substantial modification of the measures.

Only one tax State aid measure investigated in that period was found to be compatible with the
internal market. '

1 See press release 1P/01/982.




TAXE is aware of the Commission's current activity in relation to tax rulings. Although the
Commission has dealt with a small number of such tax rulings in the past, its activity increased
significantly in the last two years.

Tax rulings as such can be beneficial as they give companies certainty on their tax liability and the
factual situation that is relevant to determine that liability. Member States did not usually notify such
tax rulings as measures that may constitute State aid. As far as DG Competition was able to
determine, it did not receive complaints to that effect either. In 2013, concrete indications that
government practices in relation to tax rulings may involve the granting of State aid to selected
companies emerged, for instance following the US Senate inquiry into Apple and tax avoidance
inquiries by the UK House of Commons Public Accounts Committee.

In June 2013, DG Competition started ex officio investigations into tax rulings and tax rulings
practices in seven Member States (Belgium, Cyprus, Ireland, Luxembourg, Malta, the Netherlands
and the UK). In June 2014, it opened formal State aid proceedings concerning specific tax rulings in
favour of Apple (Ireland), FIAT (Luxembourg) and Starbucks (the Netherlands). In October 2014, it
opened one further formal investigation concerning specific tax rulings for Amazon (Luxembourg). In
the same month, it extended an existing formal investigation concerning Gibraltar to tax rulings
practices in that UK territory. In December 2014, Commission extended its enquiry into tax rulings
and tax rulings practices to all Member States. In February 2015, the Commission opened formal
proceedings concerning the excess profit ruling system in Belgium.

State aid enforcement is covered by rules on professional secrecy laid down in the Treaty. The
effectiveness of State aid control depends on third parties and Member States knowing that the
Commission will treat them fairly and that confidential information will be protected. For that
reason, the Commission is not able to include in Annex 1 information on pending investigations and
enquiries in relation to tax measures that fall within the Committee's mandate.
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