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EXECUTIVE SUMMARY

Two global transparency initiatives are underway that could help tackle financial crimes including tax evasion,
money laundering and corruption: registration of beneficial ownership for companies (to identify the real
persons owning or controlling such companies) and automatic exchange of bank account information between
tax administrations. The European Union has made progress in both respects, with the adoption of a 4th antimoney laundering Directive (in May 2015) and by committing to implement the OECD’s common reporting
standard for automatic exchange of financial account information. The United States (U.S.), in contrast, has done
neither so far.
On May 5th, 2016 the U.S. announced new measures to improve its financial transparency, although not all the
texts of the proposed regulations were provided. The U.S. Treasury announced three new measures:
 A Customer Due Diligence Final Rule, adding new requirements on financial institutions – to collect and verify
beneficial owners information;
 A legislative proposal on Beneficial Ownership that would require companies to know and report adequate
and accurate beneficial ownership information at the time of a company’s creation legislation. This proposal
will need Congress’ approval.
 And proposed regulations related to foreign-owned, single-member limited liability companies (LLCs) to
obtain an employer identification number with the U.S. tax authorities. This proposal is open for comments
for 90 days.
In any case, not only would some of these new rules require Congress approval, but even the U.S. Treasury final
proposals on beneficial ownership collection by financial institutions are not enough to solve all the problems nor
to bring the U.S. into line with the OECD’s standard for automatic exchange of information.
The U.S. is a major financial centre. It holds almost 20% of the global market share of financial services for nonresidents, foreign assets amounted to USD 16,745 Billion in 2013, and foreign direct investment reached USD
2.900 Billion in 2014. However, its transparency legal framework is not consistent with the responsibility involved
in being a major financial hub. An investigation in 2012 found that “obtaining an anonymous shell company is
therefore easier in the U.S. than in the rest of the world”. Worryingly, it also noted that “Wyoming, Delaware and
Nevada were among the worst in being the most likely to supply untraceable shell companies […] to foreign
clients”. This was confirmed by the U.S. Treasury Secretary in his letter to the U.S. Congress of May 5 th, 2016:
“gaps remain in our laws that allow bad actors to deliberately use U.S. companies to hide money laundering, tax
evasion, and other illicit financial activities”.
Two main issues in the U.S. affect the global progress towards transparency:
AVAILABILITY OF ANONYMOUS COMPANIES
Company registration is regulated by each of the 50 states’ law. In 14 states, companies may be created
identifying neither shareholders nor managers. At the federal level, tax rules require filing some information to
obtain an Employer Identification Number (EIN). However, not all companies require an EIN and, even if they do,
the ‘beneficial owners’ (the actual natural persons owning or controlling the company) are not necessarily
among the information to be provided. Companies only have to identify one ‘responsible party’, who may be a
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nominee director. In order to (partially) address this, the White House 2017 budget proposal and the new
measures proposed on May 5th, 2016 suggest requiring all companies (or according to the May 5 th proposed rules,
at least some foreign-owned disregarded entities, such as single-member limited liability companies) to obtain an
EIN. Not only does this proposal need to become effective, but information would apparently still be about the
‘responsible party’ and not necessarily about the real physical person owning and controlling the company (the
so-called beneficial owner).
NEITHER GLOBAL NOR RECIPROCAL AUTOMATIC EXCHANGE OF BANK ACCOUNT INFORMATION
The U.S. has refused to join the trend for multilateral automatic exchange of information. Instead, it will
implement its domestic law called the Foreign Account Tax Compliance Act (FATCA) and the related InterGovernmental Agreements signed with other countries. However, these involve unequal exchanges of
information: the U.S. receives more information than what it sends (for example, about beneficial ownership
data). Oddly, though, the OECD did not include the U.S. among jurisdictions that did not commit to its new
standard.
Even if the U.S. committed to exchange equal levels of information in the future, the current U.S. legal
framework does not allow its financial institutions to collect beneficial ownership information for all relevant
cases covered by the OECD’s global automatic exchange of information standard. U.S. financial institutions are
currently only required to obtain information on beneficial owners for correspondent banking (i.e. accounts held
for foreign financial institutions) and for private banking of non-U.S. clients (accounts holding more than USD 1
million).
Final rules to address these limitations have been announced on May 5th, 2016 although financial institutions
must comply with them only by May 11th, 2018. However, the final rules still have the same problems that the
IMF identified regarding the 2014 version of the rules so they will not fix all the problems. Remaining
shortcomings include: some entities will still not be covered (i.e. insurance companies), the definition of
‘beneficial owner’ is incomplete (it does not include the ‘control through other means’ test, meaning that if you
cannot identify at least one person owning 25% or more of the shares, financial institutions should try to find
someone who controls the company through other means, before identifying only someone with a managerial
position - who may be a nominee director), the verification of information would rely mainly on customer’s own
certification, information on beneficial owners would be required for new accounts only (not for existing ones)
and it will not need to be updated after the first time of collection, unless the financial institution becomes aware
of changes as part of monitoring for risks. In addition, trusts will not be required to provide beneficial ownership
information unless they own enough equity in an entity, such as a company, required to provide this information.
To fix this situation and promote equal levels of transparency, this paper provides a series of
recommendations. For example, the European Union should consider including the U.S. in the upcoming list of
tax havens, unless it effectively ensures registration of beneficial ownership information for companies and
commits to equal levels of automatic exchange of information with European Union countries. Ideally, all financial
centres should effectively implement the OECD standard for automatic exchange of information (by becoming a
party to the OECD Amended Multilateral Tax Convention, signing the Multilateral Competent Authority
Agreement and agreeing to exchange information with all other cosignatories). The European Union could thus
consider imposing a sanction (such as a 30% withholding tax on all EU-sourced payments) against any financial
institution that refuses to automatically exchange information about EU residents holding accounts abroad. In a
second stage, sanctions could also be used to ensure that financial institutions from financial centres will also
provide information to developing countries with which the European Union is already exchanging information.
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INTRODUCTION
THE IMPORTANCE OF THE NEW GLOBAL STANDARD
ON AUTOMATIC EXCHANGE OF INFORMATION

Tax

havens enable financial crimes (money

laundering, finance of terrorism, hiding proceeds
of corruption, evading taxes, market rigging, etc.)
by offering secrecy to individuals and companies.
This opacity may be offered to keep ownership of
assets secret (i.e. a banking secrecy) or to keep
the identity of individuals secret, by allowing
them to hide behind layers of companies, trusts,
etc. The latter assures that even if authorities find
out which company or trust holds a bank account
or a house as the immediate (or “legal”) owner,
the real individual hiding behind such entity
(called the “beneficial owner” or BO) will not be
identified.
Since tax authorities of country A have no power
to go to country B to ask a bank for information,
they need an international agreement with
country B to request such data. Up until 2014 the
main global standard to exchange information
among tax authorities was upon request. Fishing
expeditions (asking another jurisdiction to hand
over information about all residents holding a
bank account there) were strictly prohibited.
Requests had to identify a specific taxpayer and
provide evidence as to why information was
sought. In other words, requests usually
confirmed information already known but did not
provide fresh leads to new cases (about unknown
offenders).

Automatic exchange of information (AEOI) has
the potential to change this. In September 2013,
the G20 Leaders endorsed the proposal for a
truly global model of automatic exchange and
invited the OECD to present such a new single
standard. In February 2014, the G20 Finance
Ministers endorsed the OECD proposal for a
Common Reporting Standard (CRS), making
global automatic exchange of tax information
the upcoming reality. Countries implementing
the OECD’s CRS will annually exchange
information with each other about all of their
residents. This will only cover financial account
information (i.e. bank account information, data
on income from mutual funds and from some
insurance companies), but not ownership of fix
assets such as houses, yachts, gold or art. On the
bright side, however, hiding behind layers of
entities such as shell companies and trusts should
not award much protection anymore. In certain
cases (when the account holder is an entity whose
income is mostly passive, such as from interests,
dividends, etc.) the beneficial owners will also be
identified and reported to their jurisdiction of
residence.
Once AEOI pursuant to the CRS becomes effective
in 2017 or 2018, participating jurisdictions will
receive troves of valuable data, which may lead to
future requests of specific information to obtain
more details. The U.S. however, has decided not
to participate in the CRS.
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1. THE UNITED STATES: A MAJOR TAX
HAVEN

In

2015, the U.S. was ranked the 3rd top

jurisdiction of the Tax Justice Network’s Financial
Secrecy Index1 which analyses the legal
framework of jurisdictions in terms of banking
secrecy, ownership registration of companies,
trusts, foundations and partnerships, compliance
with international anti-money laundering
recommendations, etc. While other jurisdictions
are arguably more secretive than the U.S., the
Financial Secrecy Index considers also the size of
every jurisdiction’s financial centre. After all, an
extremely opaque country would hardly have any
global impact if no one uses it to hide assets or
incorporate companies. In contrast, even
relatively minor secrecy loopholes may have huge
global consequences when dealing with the
world’s largest financial centre used by individuals
from all countries. According to the Index, the U.S.

A.

holds almost 20%2 of the global market share of
financial services for non-residents. Foreign assets
in the U.S. amounted to USD 16,745 Billion3 in
2013, almost double than the United Kingdom
(second highest). In 2014 foreign direct
investment in the U.S. reached USD 2.900 Billion4
with almost 60% coming from the EU (USD 325
Billion of these EU-originating investments
corresponded to depositary institutions, finance
and insurance).
The role of the U.S. as a major tax haven has
already been highlighted5 because it offers
secrecy and because it will not exchange as much
tax information with other countries, attracting
thus much of the money located in many
traditional tax havens (which are now committing
to new global transparency initiatives).

ANONYMOUS COMPANIES IN THE U.S: NO NEED TO IDENTIFY BENEFICIAL OWNERS

A reported secrecy risk in the U.S. is related to
companies6,
especially
limited
liability
companies (LLCs) which may be created in most
U.S. states without providing ownership
information. Tax laws at the federal level are not
enough to offset this secrecy. This view was
confirmed by the OECD’s 2013 Global Forum Peer
Review on the U.S.7 which assesses the legal
framework of jurisdictions in terms of availability
and access to data for exchanges of information
purposes.
In 2006 the Financial Action Task Force (FATF),
which is the inter-governmental body developing
and promoting policies to combat money
laundering and terrorist financing, published its
mutual evaluation report on the U.S. It found that

U.S. competent authorities could not obtain
beneficial ownership information of corporations
and trusts in an adequate, accurate, and timely
fashion. In 2015 the IMF also analysed the U.S.
Financial Sector on Anti-Money Laundering and
Finance of Terrorism8, as a follow-up of the FATF
report, and concluded that these shortcomings
remained.

State level
Incorporation of companies in the U.S. is
governed by state law and requires the filing of a
corporate governance document. However, many
states promoting the creation of corporations by
non-residents do not require filing even basic
ownership information. For example, Arkansas,
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Mississippi, Colorado, Missouri, Delaware, New
York, Indiana, Ohio, Iowa, Oklahoma, Maryland,
Pennsylvania, Michigan, and Virginia do not
require to identify either shareholders or
managers9. On top of everything, some of these
states tend not to share corporate income tax
information with the IRS - the US tax
administration, charge only minimal fees, involve
service providers acting as nominee shareholders
and do not verify the submitted information.

-

Federal Level
At the federal level, in 2010 the U.S. tax
authorities (IRS) revised form SS-4 which is used
to request an Employer Identification Number
(EIN) from corporations and trusts, to include the
provision of the name of a ‘responsible party’10
who controls, manages, or directs the entity and
the disposition of its funds and assets. However,
two problems remain.
-

First, an EIN is not required for corporations
that neither maintain an account with a
financial institution (FI) nor meet any of
several other criteria (has employees, or has
a qualified retirement plan, or files returns for
employment taxes, excise taxes or income
taxes). In order to address this, the White
House’s budget proposals for 2015 and 2016
suggested requiring all corporations formed in
the U.S. to obtain an EIN. Since neither turned
into law, this was recommended again in the
budget proposal for 2017 (Budget 2017)11. On
May 5th, 2016, the U.S. Treasury announced a
proposed regulation12 to require foreignowned disregarded entities, such as singlemember LLCs to obtain an EIN. Even if these
proposals were to become applicable, other
problems would remain. An analysis by the
Financial
Accountability
&
Corporate
Transparency (FACT) Coalition13 explained
that “there is no clear mechanism for
enforcing the broad requirement to file the
form— […] companies can exist indefinitely

and transact business overseas without the
federal government knowing they exist, much
less obtaining an EIN”.
The second problem with form SS-4 relates
to the definition of ‘responsible party’ and
remains unaddressed by the White House
2017 budget proposal and also by the
Treasury’s 5th May, 2016 proposed regulation
on foreign-owned single-member LLCs. Form
SS-4 requests companies to provide the name
of a ‘responsible party’ but this term focuses
on control but not on ownership of the
company and may thus be inconsistent with
FATF’s definition of ‘beneficial owner’.
Likewise, the FACT Coalition expressed that
“While this [‘responsible party’] could be an
owner or primary shareholder, it could also be
an officer, director, or high-ranking manager
[…thus…] the SS-4’s current definition of
‘responsible party’ could allow a company to
complete the form without naming a
beneficial owner and only requires one person
to be listed14”. The U.S. Treasury also
submitted to Congress draft legislation on
beneficial ownership registration15. However,
the actual text of the proposal is not available
as of May 6th, 2016 and it could still suffer
changes, let alone not even be approved.

Availability of Anonymous Companies in the
U.S. in Practice
The IMF wrote in 2015 that more than 30 million
companies, trusts and partnerships exist in the
U.S. In 2012, a study published the results of an
academic research project which tested whether
international rules requiring to collect identity
documents from customers are followed by those
selling shell companies16. The authors of the study
reported their findings after sending 7,400 email
solicitations to more than 3,700 Corporate Service
Providers that set up and sell shell companies in
182 countries. The paper found that:
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“only a tiny proportion of U.S.
providers of any kind met the
international
standard
by
requiring
notarized
identity
documents (10 of 1722 in the U.S.
sample, or a proportion of
0.00058%).
[…]
Wyoming,
Delaware and Nevada were
among the worst in being the
most likely to supply untraceable
shell companies, a particularly
worrying finding in that providers
in these states are most likely to
sell companies to foreign clients.”

-

And concluded that:
“Obtaining an anonymous shell
company is therefore easier in the
U.S. than in the rest of the world.”
As a matter of fact, as of April 15, 2016, the
following incorporation offers are available
online:
-

-

use of intellectual property. This income is not
taxed in Delaware, while the payments can be
deducted as a business expense from the
parent company’s tax liability in its home
state”.
Another option is to purchase already-existing
companies (shelf companies) in Wyoming
ranging from USD 645 (for LLCs incorporated
in April of 2016) all the way up to USD 7.295
(for an LLC incorporated in February of
2007)20. The price difference is explained
because the older the company, the less
suspicious it may look for banks and other
regulated entities, compared to a company
created for a specific transaction. An older
company is also useful to simulate past
transactions.

Related to this, the IMF wrote that lawenforcement agencies indicated that “they
commonly come across situations where
foreigners launder funds in the United States or
other jurisdictions using U.S. corporations”.

An LLC in Nevada within 48-72 hours, with the
benefits that “Nevada is the only state in the
USA that does not share information even
with Internal Revenue Service”17.
Another option is an LLC in Delaware where
for USD 549 they “email approved documents
the same business day as long as the order is
placed before 1 PM EST”. Delaware, as
explained by the Institute on Taxation and
Economic Policy (ITEP)18, “with roughly
935,000 residents [had] more than 1.1 million
companies incorporated there as of 2014,
including 65 percent of Fortune 500 parent
companies”. One building alone, the
Corporation Trust Center located in 1209 N
Orange St, is the legal address of no fewer
than 285,000 separate businesses19. ITEP also
describes the famous ‘Delaware Loophole’,
which “allows corporations to set up holding
companies in Delaware that the parent
company or other subsidiaries then pay for the
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B.

U.S. FINANCIAL INSTITUTIONS DO NOT NEED TO OBTAIN BENEFICIAL OWNERSHIP
INFORMATION
As a consequence of these shortcomings, in
2014 FinCen issued for public comment
Since 2006 already, the FATF report had found
Proposed Rules for Enhanced Customer Due
that, contrary to FATF Customer Due Diligence
Diligence. Following the Panama Papers scandal
(CDD) requirements, financial institutions in
of April 2016, on May 5th, 2016 the U.S.
the U.S. were not required to identify
Treasury published the final version of such
beneficial owners in all cases, including in
rules. However, these final rules contain the
relation to corporations and trusts. The only
same problems identified by the IMF in the
exceptions (where U.S. financial institutions do
2014-version of the rules. Consequently, the
have to collect beneficial ownership) referred to
final rules would not be in line with the FATF
correspondent banking21 (i.e. an account
standard because of the limited scope of
established to receive deposits or make
regulated entities covered25 (i.e. insurance
payments for a foreign financial institution) and
companies are not included26) and because the
private banking22 for non-U.S. clients (i.e.
Financial Institutions’ verification of the
accounts with a minimum deposit of at least
identity of beneficial owners would rely mainly
USD 1 million).
on customers’ own certification. In addition,
23
In a 2012 Roundtable held by the U.S.
the definition of beneficial owner in these rules
Financial Intelligence Unit (FinCen), participants
is incomplete because it lacks the criterion of
acknowledged that “some financial institutions
‘control through other means’.27 Indeed,
obtain beneficial ownership information in all
according to the FATF, financial institutions are
circumstances, while some do so only for certain
required to identify who controls a company
customers (such as certain non-operating
first through ownership, then through control
entities formed under the laws of foreign
by other means and only then to identify a
jurisdictions) or after a triggering event has
person with senior managerial position28.
been identified. Financial institutions also
Moreover, proposed requirements to identify
described varying practices relating to the types
the beneficial owner only apply to customers
of information obtained from customers about
opening new accounts29 (not to pre-existing
beneficial owners (e.g., name and address,
customers), they do not cover trusts30 (unless
name only, etc.)”. Likewise, the 2014 Federal
they own enough equity in an entity, such as a
24
Financial Institutions Examination Manual
company, required to provide beneficial
regarding due diligence for Depositary
ownership information) nor require beneficial
institutions opening new accounts “suggests”
ownership information to be updated in the
Financial Institutions to collect beneficial
future in case of changes, unless the financial
ownership information if a new customer poses
institution becomes aware of changes when
higher risk, “but this is not a requirement”.
running risk monitoring process31.
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2. UNEQUAL AUTOMATIC EXCHANGE OF
INFORMATION BETWEEN THE U.S AND THE
E.U.
In 2010 the U.S. enacted the Foreign Account Tax
Compliance Act (FATCA) to require all financial
institutions (FIs) in the world to provide
information to the U.S. tax authorities regarding
Americans’ financial accounts abroad. The
consequence for not complying was a 30%
withholding tax on all U.S.-sourced payments to
those incompliant FIs. Since complying with
FATCA (a U.S. domestic law) would involve
breaching the domestic law of most foreign FIs
(i.e. banking secrecy laws), the U.S. signed InterGovernmental Agreements (IGAs) with many
countries to provide a legal framework that would
allow those foreign FIs to legally provide
information to the US tax administration (IRS).
Three types of IGAs are available.
-

-

-

Model 1 involves exchange of information
between the IRS and the foreign tax authority
(not directly between the IRS and foreign FIs)
and account holders’ consent is not required
to exchange their information. Model 1 A
involves limited reciprocity from the U.S.
In contrast, Model 1 B (signed with Bulgaria32)
involves no reciprocity from the U.S. and was
offered to jurisdictions with which the U.S.
had no previous exchange of information
relationships. For example Argentina tried to
sign a Model 1 A agreement to receive at least
some information from the U.S. but the U.S.
refused to do so33, and only offered a Model 1
B instead.
Model 2 involves non-reciprocal exchange of
information from the foreign FI directly to the
IRS about account holders who gave their
consent to have their information reported.
As of April 7, 2016, 14 jurisdictions34 signed or
have an agreement in substance to have a

The legal validity of FATCA’s IGAs
Even though the U.S. signed more than 100 IGAs,
U.S. experts* disagree on the validity of IGAs
pursuant to U.S. domestic laws. While IGAs were
not approved by Congress, some authors argue
that they could still be valid as either
‘Congressional-Executive Agreements’, ‘TreatyBased Agreements’ or biding ‘Administrative
Guidance’. One U.S. Senator even challenged IGAs
in court, although the lawsuit was dismissed. If
U.S. Courts determined that IGAs are invalid
because they have not been ratified by Congress,
this would cause an international scandal. More
than 100 countries signed IGAs and changed their
own domestic laws accordingly, assuming that the
U.S. had the authority to sign these agreements.
The Vienna Convention on the Law of Treaties
also refers to the principles of good faith and
execution (after all, exchanges pursuant to the
IGAs have already started to take place).
Moreover, countries are not allowed to invoke
their domestic law in order to violate an
international obligation. In any case, based on the
May 5th, 2016 submissions of the U.S. Treasury to
Congress, it appears that achieving full reciprocity
in IGAs will depend on Congress’ approval.
* See end note

Model 2 with the U.S., including Austria35 and
Switzerland.
26 EU countries (except Austria and Bulgaria)
signed an IGA 1 A and all of them are already in
force except for the ones with Belgium, Croatia
and Portugal, while Greece has an agreement in
substance but not signed yet).
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Parallel to this, all EU countries committed to
implement multilateral automatic exchange of
information pursuant to the OECD’s Common
Reporting Standard (CRS) which requires full
reciprocity from all jurisdictions and has almost
the same scope of information to be reported as
FATCA except for some FATCA exemptions36. All
EU countries signed the Multilateral Competent
Authority Agreement (MCAA)37 to implement the
CRS and committed to start exchanging
information in 2017, except for Austria which
chose to start in 2018. In contrast, the U.S.
decided not to implement the CRS, but to apply
only FATCA instead.

A.

All

This means that EU countries will provide, under
automatic exchange, the maximum scope38 of
information to the U.S. (pursuant to IGAs) and to
the rest of the jurisdictions implementing the CRS
(pursuant to the MCAA). In contrast, the U.S. will
receive the maximum scope of information from
the EU and from many other countries (pursuant
to IGAs), but will only send limited information
to most EU countries, and no information
whatsoever to Austria, Bulgaria, Switzerland and
many other countries that either signed a Model
2 IGA, Model 1 B or that did not manage to sign a
IGA 1 A at all (like Argentina, which did sign the
MCAA).

EXPLICIT LACK OF RECIPROCITY

signed IGAs 1 A with EU countries
acknowledge the lack of reciprocity by the U.S. in
Article 6: “The Government of the United States
acknowledges the need to achieve equivalent
levels of reciprocal automatic information
exchange with [FATCA Partner]. The Government
of the United States is committed to further
improve transparency and enhance the exchange
relationship with [FATCA Partner] by pursuing the
adoption of regulations and advocating and
supporting relevant legislation to achieve such
equivalent levels of reciprocal automatic
information exchange” (emphasis added).
Importantly, no timeframe is established so the
U.S. commitment to reciprocity is unenforceable.
Likewise, the U.S. Treasury acknowledged in its
letter to Congress of May 5th, 2016 that “the
United States does not provide its FATCA partners
with the same information about U.S. financial
institutions that foreign financial institutions must
provide to the IRS”.

The lack of reciprocity is also confirmed by the
OECD when listing the jurisdictions committing to
the CRS as of May 9th, 2016. While there is a list of
jurisdictions committing to the CRS in 2017 and in
2018 the U.S. is isolated in a footnote with the
following comment: “The United States has
indicated that it is undertaking automatic
information exchanges pursuant to FATCA from
2015 and has entered into intergovernmental
agreements (IGAs) with other jurisdictions to do
so. The Model 1A IGAs entered into by the United
States acknowledge the need for the United States
to achieve equivalent levels of reciprocal
automatic information exchange with partner
jurisdictions. They also include a political
commitment to pursue the adoption of regulations
and to advocate and support relevant legislation
to achieve such equivalent levels of reciprocal
automatic exchange.”39.
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B.

LACK OF RECIPROCITY IN THE SCOPE OF INFORMATION TO BE EXCHANGED

Article 2 of IGA 1 A contains reporting obligations
for non-U.S. financial institutions and then for U.S.

EU FINANCIAL INSTITUTIONS’ OBLIGATIONS

financial institutions. Graphically, the lack of
reciprocity
is
ostensible40:

U.S. FINANCIAL INSTITUTIONS’ OBLIGATIONS

a) In the case of [FATCA Partner] with respect to each b) In the case of the United States, with respect to
U.S. Reportable Account of each Reporting [FATCA each [FATCA Partner] Reportable Account of each
Partner] Financial Institution:
Reporting U.S. Financial Institution:
(1) the name, address, and U.S. TIN of each Specified (1) the name, address, and [FATCA Partner] TIN of
U.S. Person that is an Account Holder of such
any person that is a resident of [FATCA Partner]
account and, in the case of a Non-U.S. Entity that,
and is an Account Holder of the account;
after application of the due diligence procedures
set forth in Annex I, is identified as having one or (2) the account number (or the functional
more Controlling Persons that is a Specified U.S.
equivalent in the absence of an account
Person, the name, address, and U.S. TIN (if any) of
number);
such entity and each such Specified U.S. Person;
(3) the name and identifying number of the
(2) the account number (or functional equivalent in the
Reporting U.S. Financial Institution;
absence of an account number);
(4) the gross amount of interest paid on a
(3) the name and identifying number of the Reporting
Depository Account;
[FATCA Partner] Financial Institution;
(5) the gross amount of U.S. source dividends paid
(4) the account balance or value (including, in the case
or credited to the account; and
of a Cash Value Insurance Contract or Annuity
Contract, the Cash Value or surrender value) as of (6) the gross amount of other U.S. source income
the end of the relevant calendar year or other
paid or credited to the account, to the extent
appropriate reporting period or, if the account was
subject to reporting under chapter 3 of subtitle
closed during such year, immediately before
A or chapter 61 of subtitle F of the U.S. Internal
closure;
Revenue Code
(5) in the case of any Custodial Account:
(A) the total gross amount of interest, the total
gross amount of dividends, and the total gross
amount of other income generated with respect to
the assets held in the account, in each case paid or
credited to the account (or with respect to the
account) during the calendar year or other
appropriate reporting period; and
(B) the total gross proceeds from the sale or
redemption of property paid or credited to the
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account during the calendar year or other
appropriate reporting period with respect to which
the Reporting [FATCA Partner] Financial Institution
acted as a custodian, broker, nominee, or
otherwise as an agent for the Account Holder;
(6) in the case of any Depository Account, the total
gross amount of interest paid or credited to the
account during the calendar year or other
appropriate reporting period; and
(7) in the case of any account not described in
subparagraph 2(a)(5) or 2(a)(6) of this Article, the
total gross amount paid or credited to the Account
Holder with respect to the account during the
calendar year or other appropriate reporting period
with respect to which the Reporting [FATCA
Partner] Financial Institution is the obligor or
debtor, including the aggregate amount of any
redemption payments made to the Account Holder
during the calendar year or other appropriate
reporting period.
Compared to EU financial institutions, this is the
information that U.S. financial institutions will
not need to report41:
-

C.

An

Depositary Accounts held by EU-resident
entities (i.e. companies, trusts);
Depositary Accounts held by EU-resident
individuals if they earn less than $10 in
interest (that is why U.S. FIs wanted to offer
no-interest accounts, to allow individuals to be
below the threshold and avoid reporting42);

-

-

Account Balance of Custodial accounts (i.e.
holding shares) held by EU residents
Foreign-sourced dividends (EU FIs will need to
report all dividends paid or credited to the
account, while U.S. FIs will report only U.Ssourced dividends paid).
Other income and proceeds from sale or
redemption of property, except if they are
sourced in the U.S. and if they are already
subject to reporting pursuant to the U.S. tax
code, Chapters 3 and 6143.

NO EXCHANGE OF BENEFICIAL OWNERSHIP INFORMATION BY THE UNITED STATES

individual trying to circumvent automatic
exchange of information could try to hold a bank
account via an entity (i.e. a company or trust)
instead of holding it directly under its own name.
For this reason, both FATCA and the CRS require
that for accounts held by entities which have

mostly passive income (i.e. income from interest,
dividend, etc.), financial institutions have to ‘lookthrough’ such entities (called ‘Passive NonFinancial Entities’) to identify and report its
beneficial owners (called ‘controlling persons’ for
FATCA and the CRS purposes). This would prevent
the possibility of putting a screen (in the form of a
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company or trust) between you and your bank
account.
However, FATCA only demands this from the
other country’s financial institutions while U.S.
financial institutions do not need to identify nor
report any beneficial ownership information44.
However, even if U.S. financial institutions were

D.

required in the future to report information on
beneficial owners to the EU, they would not be
able to do so under current U.S. laws. As
demonstrated above, neither current U.S. laws
nor the final rules announced on May 5th, 2016
require U.S. financial institutions to collect
information on beneficial owners for all
circumstances covered by FATCA and the CRS.

ONLY EU FINANCIAL INSTITUTIONS MAY BE SANCTIONED WITH FATCA’S FAMOUS 30%
WITHHOLDING TAXES

FATCA

agreements (IGAs) signed between the
U.S. and most EU countries to exchange
information require all authorities to apply their
domestic law to ensure compliance from financial
institutions. However, FATCA’s famous sanction
in the form a 30% withholding tax on all U.S.sourced payments towards incompliant financial
institutions is only applicable against EU financial
institutions, not U.S. ones. If EU financial

institutions remain incompliant for more than 18
months, the U.S. may impose such 30%
withholding tax, regardless of any EU domestic
penalty imposed. This does not apply to U.S.
financial institutions, showing a difference of
treatment.
One recommendation below
addresses this difference by proposing a similar
30% withholding tax on all EU-sourced payments
towards incompliant financial institutions
(including U.S. ones).
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3. THE U.S. SLOWING DOWN PROGRESS
TOWARDS GLOBAL AUTOMATIC
EXCHANGE OF INFORMATION
While the OECD standard for automatic
exchange of information (CRS) is based on
FATCA, it is not exactly the same (especially
given the lack of reciprocity from the U.S.). For
this reason, it was always intended from the
beginning that the U.S. would also join the CRS.
A special incentive (exclusive for the U.S.) was
included for this regard: U.S. financial
Institutions would not need to collect
information on beneficial owners from
investment entities located in jurisdictions not
participating in the CRS45, unlike financial
institutions from any other country. This
unequal treatment for U.S. Financial Institutions
caused criticism by the Swiss Banking
Association46. Nevertheless, the U.S. decided
not to implement the CRS but only FATCA.
Interestingly, the OECD47 did not include the

U.S. together with the other jurisdictions
highlighted for not committing to the CRS
(Bahrain and Panama).
In fact, Panama refused in the past to
implement the CRS quoting the U.S. and
suggesting it should also be allowed to develop
its own bilateral mechanism for automatic
exchange of tax information: “President Juan
Carlos Varela in October announced that
Panama will proceed with this exchange, but in
a bilateral way, similar to what the United
States has done” reported La Prensa48 on March
1, 2016. However, as a result of the Panama
Papers, Panama will commit to the CRS49 An
official letter from Panama was sent to the
OECD on May 9th, 2016 to confirm that the
country will automatically exchange tax
information as of 2018.
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RECOMMENDATIONS

In light of all the expressed above, and in order to support global transparency to tackle financial crimes,
the EU should promote that all countries:

①

Establish central public registries of beneficial ownership information for all types of
legal persons (i.e. companies) and legal arrangements (i.e. trusts) created under their
laws or operating in their territories. These registries should be publicly accessible,
online, free and in open data format, to allow information to be cross-checked and
analysed both by authorities and the public (civil society organizations, journalists, etc.)
and ideally internationally connected.
Such registries would be highly superior to the April 2016 proposal by the Finance
Ministers of Germany, the United Kingdom, France, Spain and Italy to exchange
beneficial ownership information automatically. The main concerns with this plan is that
it does not necessarily involve beneficial ownership information to be held by an official
registry but rather to have information ‘available to authorities’ (which would rely on
service providers or companies themselves– potentially involved in a financial crime - to
faithfully keep and provide accurate information when requested). The other problem is
that the general public would likely not have access to beneficial ownership information
automatically exchanged among authorities. In contrast, public registries would reduce
the costs of sharing information and would guarantee direct access by civil society
organizations or journalists. This would also contribute to the accuracy of the
information.

②

Commit to global automatic exchange of information pursuant to the OECD’s Common
Reporting Standards by becoming party to the Amended OECD Convention on Mutual
Administrative Assistance in Tax Matters, signing the Multilateral Competent Authority
Agreement (MCAA), and choosing to exchange information with all other co-signatories
of the MCAA.

③

Publish aggregate information on the financial assets held by non-residents (according
to country of residence) in their financial institutions, based on the example of the law
approved by Australia. The aggregate information to be published could be similar to the
table by country of origin published by the German state of North Rhine-Westphalia
regarding bank information bought from informants. This would enable developing
countries unable to join the Common Reporting Standard to obtain basic information
about the total assets held by their residents in each financial centre, and for the public
to have some data about money held offshore, to hold authorities accountable.
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In order to encourage the level playing field in terms of automatic exchange of information, the EU
could:

④

Carefully screen the U.S. according to the criteria which will be developed for a
common European black list of tax havens. The European Commission announced in
January 2016 its intention to work with Member States to create a common single black
list of non-cooperative third country jurisdictions. Given that the U.S. allows companies
to be created without providing beneficial ownership information, and that the
exchange of information between EU and U.S. tax authorities is not fully reciprocal (nor
has the U.S. committed to implement the OECD Common Reporting Standard for
automatic exchange of tax information), the European Commission and Member States
should seriously consider including the United States on their upcoming blacklist of tax
havens.

⑤

Establish a withholding tax scheme, on all EU-sourced payments against non-compliant
financial institutions, similar to what the U.S. did with FATCA 50. This will provide a
strong incentive for them (and thus the countries where they are located) to implement
the Common Reporting Standard (or equivalent levels of information exchange). In a
second stage, sanctions could also be used to ensure that financial institutions from
financial centres will also provide information to developing countries with which the
European Union is already exchanging information.
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