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EXPLANATORY MEMORANDUM

1. CONTEXT OF THE PROPOSAL
. Reasons for and objectives of the proposal

Over the past years the EYU tmplemented a substantial refortn of the financial services
regulatory framework 1o enhance the resilience of tinancial instittions in the EU, largely
based on global standards agreed with the EU’s international partners. In particular, the
reform packape included Regulation {EU) No §75/2013 {the Capital Requirements Regulation
of CRR) and Directive 2013/36/EU {the Capital Requirenients Directive or CRD), on
prudential requirements for and supervision of institutions, Directive 2014/3%EU (the Bank
Reeovery and Resolution Directive or BRRD), on recovery and resolution of institutions and
Regulation {(EU} No 806:2014 on the Single Resolution Mechanism (SRM).

These measures were taken in response to the {inancial crisis that unfolded in 2007-2008 and
reflect intcrnationally agreed standards. While the rcfonms have renderced the financial system
more stable and resilient against many types of possible [uture shocks and crises, they do not
yel comprehensively address all identificd problems. The present proposals therefore aim to
complete the reform agenda by tackling remaining weaknesses and implementing some
outstanding elements of the reform that are essential to ensure the institutions' resilience but
have only reccntly been finalised by global standard setters (i.e. the Basel Commitee on
Bankiog Supervision {BCBS) and the Financial Stability Board (FSB)):

. a binding leverage ratio which will prevent institutions from excessively incrcasing
lcverage, €.g. to compensate for low profitabifity;

. a binding net stable fuading ratio (NSFR) which will build on institutions’ improved
funding protiles and estahlish a harmenised standard for how much stable, long-term sources
of {unding an institution needs to weather periods of market and funding stress.

. more risk sensitive own funds (i.e. capital) requirements for institutions that trade 1o
an impetrtant extent in secutities and derivatives which will prevent too much divergence in
those requirements Lhat is not based on the institutions' risk profiles;

. fast but not least, new standards on the total foss-absorbing capacity (TEAC) of global
systemicatly important institutions ((3-811s) which will sequire those institutions to have more
loss-absorbing and recapitalisation capacity, tackle interconnections in the global financial
markets and further strenpthen the CU’s ability to resolve failing G-SIlIs while minimising
risks for taxpayers.

The Cownmission recognised the need for further risk reduction in its Communication of 24
November 2015 and committed to bring forward a legistative proposal that builds on the
international agreements listed above. Such risk reduction measures will not only further
strengthen (he resilience of the European banking system and the markets' confidence in i,
but will also provide the basis for further progress in completing the Banking Union. The
need for further concrete legislative steps to be taken in terms of reducing risks in the
{inancial sector has been reeognised also by the Ecofin Council Conclusions from 17 June
2016. The kuropean Parliament resolution of (0 March 2016 on the Banking Union — Annual
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Report 2015 also indicates some areas in the current regulatory framework that could be
further addressed.

At the same time, the Commission has considered the existing regulatory framework and the
new regulatory developments at international ievel also against the background of broader
challenges affecting the EU economy, especially the need to promote growih and jobs at times
of uncertain ecenomic outlook. Various major policy initiatives, such as the Investment Plan
for Europe (EFSI) and the Capital Markets Union have been Jaunched in order to strengthen
the economy of the Union. In order to ensure that regulatory measures interact smoothly with
such policy initiatives, but also with broader recent reforms in the financial sector, the

Commission carried out, on the basis of a call for evidence, a thorough holistic assessment of

the existing financial services framework (including the CRR, CRD, BRRD and SRMR) and
of the upcoming reviews of global standards from a wider economic impact perspective.

After careful consideration of all interactions between different EU policies, the Commission
has decided to propose amendments of the CRR, CRD, BRRD and SRMR to immplement
outstanding international standards, The amendments represent a faithful implementation of
international standards into European Union law, subject to targeted adjustnrents in order to
reflect EU specificities and broader policy considerations. For instance, the predominant
reliance on bank financing by EU small- and medium-sized enterprises (SMEs) or for
infrastructure projects prompts specific regulatory adjustments that ensure institutions remain
capable of funding such entities, which constitute the backbone of the single market.
Furthermore, broader policy considerations require ensuring a smooth interaction with
existing requirements, such as for central clearing and collateralisation of derivatives
exposures, or & gradual transition to some of the new requirements. Such adjustments are
timited in terms of scope or time. Therefore, they do not impinge on the overall soundness of
the proposals, which are aligned with the basic level of ambition of the international
standards.

Moreover, based on the call for evidence, the proposals aimn at improving existing rules. The
analysis of the Commission showed that the present framework can be applied in a more
proportionate way, taking into account in panticular the situation of smaller institutions where
some of the current disclosure, reporting and complex trading book-relaled requirements
appear not to be justified by prudential considerations. Also in the area of remuneration the
Commission's analysis showed that, while in general the existing framnework is useful and
valid, some targeted adjustments should be proposed to cater for the problems encountered in
the application of some of the rvles in smail and non-complex institutions and towards stalT
members with low variable remnuneration. Furthermore, the Commission has considered the
risk attached to loans to SMEs and for funding infrastructure projects and found that for some
of those loans, it would be justified to apply lower own funds requirements than are applied at
present. Accordingly, the present proposals will bring comections to these requirements and
will enhance the proportionality of the prudential framework for institutions. Thereby, the
ability of institutions to finance the economy will be enhanced without impinging on the
stability of the regulatory framework.

. Consistency with existing policy provisions in the policy arca
The reviews of several elements of the CRD and CRR were envisaged since the inception of

those lepal instruments, whilst other adaptations of the financial regulatory framework are
necessary in light of subsequent developments, such as the adoption of the BRRD, the

| RESTREINT UE/EU RESTRICTED |

EN



EN

| RESTREINT UE/EU RESTRICTED |

establishment ol the Single Supervisory Mechanism and the work undertaken by the
Guropean Banking Authorily (EBA) and on international level.

The proposal introduces amendments to the existing legislation and renders it fully consistent
with the existing policy provisions in the [ield of prudential requireinenis for institutions, their
supervision and recovery and resolution framework.

. Consistency with other Unien policies

Four years afier the European Heads ol State and Govemmenis agreed to create a Banking
tnion, two pillars of the Banking Union - single supervision and resolution - are in place,
resting on the solid foundation of a single rulebook for all EU institutions. While important
progress has been made, further steps are needed to complete the Banking Union, including
the creation of a single deposit guarantee scheme.

The review of the CRR and the CRD is part of risk reducing measures that would facilitate the
iniroduction ot the European Depaosit Insurance Scheme {EDIS}, but is also aimed at ensuring
a contintied single rulebook [or all EU institutions, whether inside or outside the Barking
Union. The overall objectives of this initiative, as described asbove, are tfully consistent and
coherent with the EU's fundamental goals of promoting financial stability, reducing the
fikelihood and the extent of taxpayers' support in case an institution is resolved as well as
contiibuting 10 a harmonious and sustainable financing ol economic activity, which is
conducive to a high leve! of competitiveness and consumer protection {Article 169 TFEU).

These overall objectives are also in line with the objectives set by other major EU initiatives,
as described above.

2 LEGAL BASIS, SUBSIDIARITY AND PROPORTIGNAILITY
. Legal basis

‘The proposed amendments are buift on the same legal basis as the legislative acts that are
being amended, i.e. Article 114 TFEU for the proposal for a regulation amending CRR and
Article 53(3) TFEU for the proposal tor a dircetive amending CRID [V,

. Subsidiarity (for non-exclusive competence}

The objectives pursued by ithe proposed neasures aim at supplementing afready existing EU
legistation and can theretore best be achieved at EU level rather than by different national
initiatives. National seasures aimed as e.g. reducing institutions' leverage, strengthening their
stable funding and trading book eapital requirements would not be ag effective in ensuring
financial stability as EU rules, given the freedom of institutions to establish and provide
services in other Member States and the resulting degree of cross-border service provision,
capital flows and market integration. On the contrary, national mensures couid diston
competition and atfeet capilal Nows. Moreover, adopting national measures would be fegally
challenging, given that the CRR alrcady reguiates banking matters, including leverage
requirements (rcporting}, liquidity (specifically the liquidity coverage ratio or LCR) and
trading book requirements.

| RESTREINT UE/EU RESTRICTED |

EN



EN

| RESTREINT UE/EU RESTRICTED |

The amendment of the CRR and CRD is thus considered to be the best altemative striking the
right balance between the single rules for banks and maintaining rational {lexibility. such as
on some macro prudential measures, for competent authorities to address risks to financial
stability. Therefore the amendments would further promofe a uniforn application of
prudential requirements, the convergence of supervisory practices and ensure a level playing
field throughout the single market for banking services. These objectives cannol be
sufficiently achieved by Member States alone. This is particuiarly important in the banking
sector where many banks operate across the EU single market. Full cooperation and trusi
within the single supervisory mechanism (SSM) and within the colleges of supervisors and
competent authorities outside the SSM is essential for banks to be effectively supervised on a
consotidated basis. National rules would not achieve these objectives.

. Proportionality

Proportionality has been an integral part of the iinpact assessment accompanying the proposal.
Not only have all the proposed options in different regulatory fields been individually
assessed against the proportionality obiective, but also the lack of proportionality of the
existing rules has been presented as a separate problem and specific options have been
analysed aiming at reducing administrative and compliance costs for smaller institutions (see
sections 2.9 and 4.9 of the impact assessment}.

. Choice of the instrument

The measures are proposed to be implemented by amending the CRR and the CRD through a
Regulation and a Directive, respectively. The proposed measures indeed refer to or develop
further already existing provisions inbuilt in those legal instruments {liquidity. leverage,
remuneration, propottionality).

As regards the new FSB apreed standard on TLAC, it is suggested to incorporate the bulk of
the standard into the CRR, as only a regulation can achieve the necessary uniform application,
much in the same way as the existing risk-based own funds requirements. Shaping prudential
requirements in the form of an amendment to the CRR would ensure that those requirements
will in fact be directly applicable to G-SlIs. This would prevent Member States [rom
implementing diverging national requirements in an area where full hanmonisation is desirable
in order to prevent an un-level playing field. Fine-tuning of the current legal provisions within
the BRRD will however be necessary to make sure that the TLAC requirement and the
minimum requirement on own funds and eligible liabilities (MREL) are fully coherent and
consistent with each other.

The proposed CRD amendments affccting proporstionality would leave Member States with a
centain degree of flexibility to maintain divergent rules at the stage of their transposition into
national law. It would give Member States the option of imposing stricter rutes on matiers
which are not fully harmonised.

3. RESULTS OF EX-POST EVALUATIONS, STAKEHOLDER
CONSULTATIONS AND IMPACT ASSESSMENTS

. Stakeholder consultations
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The Conunission carried out various initiatives in order lo assess whelher the existing
prudential framework and the upcoming reviews of giobal standards were the most adequate
instruments to ensute prudential objectives for EU institutions and also whether they would
continue lo provide the necessary funding to the EU economy.

In particular. the Comnission launched in July 2015 a public consultation on the possible
impact of the CRR and the CRL on bank financing of the U econcmy with a particular focus
on the financing ul' SMEs and of infrastructure and in September 2015 a Cail {or Evidence
(CfE) covering EU financial lepislation as a whole. The two initiatives sought empirical
evidence and concrete feedback on i) rules affecling the ability of the economy to finance
itself and growth, ii) unnecessary regulatory burdens, i) interactions, inconsistencies and
gaps in the rules, and iv) rules giving rise to unintended consequences. In addition, the
Commission carried out specific analyscs on rules relating to rcmuneration and on the
proportionality of the rules contained in the CRR and the CRD. Finally, the Commission
contracted a study to assess the impeci of the CRR on the bank tirancing of the economy .

All the initiatives mentioned above have provided clear evidence of the need to update and
complete the currenl rules in order i) to reduce further the risks in the banking sector and
thereby reduce the reliance on State aid and taxpayers’ money in case of a crisis, and ii) to
enhance the ability of {nstitutions to channel adequate funding to the economy.

Anuexes 1 and 2 of the impact assessment provide a summary of the consultations, reviews
and reports,

. Impact assessment

The impact assessiment has been discussed with the Reguiatory Scrutiny Beard on 7
September 2016. The Regulatory Scrutiny Board issued a positive opinion on 27 September
2016. The proposal is accompanied by the impact assessment. The proposal remains
consistent with the lmpact Assessment.

[mpact Assessineal accompanying the proposal [insert a link]
Opinion of the Regulatory Scrutiny Board {insert a link]
. Regulatory fitness and simplification

The retention of simplilied approaches to calculate own funds requirements would ensure
continucd proportionality of the rules for smaller institutions. Furthennore, the additional
measures to increase proportionality of some of the requirements (related to reporting,
disclosure and governance) should decrease the administrative and compliance burden for
those institutions,

As far as SMEs are concerned, the proposed recalibration of the own funds requireinents for
bank exposures to SMEs is expecied to have a positive cffect on bank financing of SMEs,
This would primarily affect SMEs which surrently have exposurcs beyond €1.5 million as
these exposures do not benefut from the SME Supporting Factor under the existing rules.

[}
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Other proposed options in the impact assessment, particularly those aimed at improving

resilience of institutions to future crises, are expected to incrcase sustainability of lending 10
SMEs.

Finally, measures aimed at reducing compiiance costs for institutions, in particular the smaller
and less complex institutions, are expected {0 reduce borrowing costs for SMEs.

On the third country dimension, the proposal will enhance the stability of EL! financial
markets thereby reducing the likelithood and costs of potentiai negative spill-overs for global
financial markets. Moreover, the proposed amendments will further harmonise the regulatory
framework throughout the Union thereby reducing substantially administrative costs for third
country institutions operating in the EU.

In view of the ongoing review of the investment firms under the CRR and in light of the
initial report delivered by EBA, it is considered reasunable that the newly introduced
requirements apply only to systemically relevant investment firms, whilst other investnient
firms are grandfathered unti} the completion of the review.

The proposal is consistent with the Commission's priority for the Digital Single Market.
. Fundamental rights

The EU is committed 10 high standards of protection of fundarnental rights and is signatory 1o
a broad set of conventions on human rights. In this context, the proposal is not likely to have a
direct impact on these rights, as listed in the main UN conventions on human rights, the
Charter of Furdamental Rights of the European Union, which is an integral part of the EU
Treaties and the European Convention on Human Rights {ECHR).

4, BUDGETARY IMPLICATIONS

The proposal includes a legislative financial statement indicating the additional resources
required for the EBA to conduct reviews as well as to issue further technical standards and
guidelines. In addition, the EBA wili need to organise bilateral and multilatesal meetings with
stakehotders, conduct analysis and assessment of options and deatting of consultation
documents, issue public stakeholder consultations, set up and manage standing expert groups
composed of supervisors from Member States as webl as ad hoc expert groups composed of
market participants and representatives of investors, analyse responses to consuliations.
conduct cost-benetit analyses and drafl legai texts.

5. OTHER ELEMENTS

* Implementation plans and monitoring, evaluation and reporting arrangements

It is expected that the proposed amendments will start entering into {orce in 2019 at the
carfiest. The amendments are tightly inter-linked with other provisions of the CRR and the

CRD, which are already in effect since 2014,

The BCBS and the EBA will continte to coffect the necessary data for the monitoring of the
leverage ratio and the new liquidity measures in order to allow for the fuwre impact
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cvaluation of the new palicy tools. Regular supervisory review and evaluation programmes
{SREPs) and stress testing exercises will also help moniteting the impact of the new proposed
measores upon aftected institutions and assessing the adequacy of the flexibility and
propotionality provided for to cater for the specificities of smaller institwtions. Additienally,
the Cominission services will continue te parlicipate in the working groups of the BCBS and
the foint task force established by the European Central Bank (ECB) and by EBA, that
menitor the dynamics of institutions’ own funds and liquidily positions, globally and in the
EU, respectively.

The set of indicators to monitor the progeess of the resuits stemming from the implementation
of the preferred options consists of the following:

On NS
Jggi_caﬁ!_oL>*._h NSFRlor EU institutions e
Target As of the date of application, 99% oI‘ institutions taking par to
the EBA Basel fll monitoring exercise meet the NSFR at 100%
£ {65% of group 1 and 89% of group 2 credit institutions meet the
. |NSFRasofend-ofDecember20i5y ]
| Source of data ¢ Semi-annual the EBA Basel Il monitoring reports

On leverage ralio:
L SR 0

Andicator i_cw.rag,c ratic for EU institutions

Target As af the date of application, 99% of group 1 and group 2 credit
institutions have a leverage ratio of ar least 3% (93.4% of group
_{iigs&.ytions mel the target as of June 2015}

J

i Source of data | Semi-annual EBA Basel Il monitoring reports _}
OnSMEs
 Indicator Tﬁnancmg gap to SMEs in the EU, ie. dlfference belwe(_n the
| need for external funds and the availability of funds '
— | -
Targei As of two years afler the date of application, < 13% (last knmm
. ) - 13% as of end 2014) B o ]
Source of data European Commission / Europcan Central Bank SAFE Survey
— (data coverage liniled to the curoarea
OnTLAC
Indicator "11 AL inBUG-SUs

Target i All EU G-SIBs meet the target (>16% of risk weighled assets
{RWAY6% of Lhe leverage ratio exposure measure {LREM) as ot
2019, > 8% RWA/6,75% LREM as of 2022)

Scmi-annual EBA Base} il monitoring reports

i Source of data

On trading book:
On trading book:
|indicator | RWA for market risks for EU institutions
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(i e e

Observed variability of risk-weighted assels of aggregated

Target - As of 2023, all EU institutions meet the own [unds
requirements for market risks under the tinal calibration adopted
in the EU.

- As of 2021, unjustifiable variability (i.e. variability not driven
by differences in underlying risks) of the outcomes of the
internal models across EU institutions is lower than the current
varigbtlity  of the internal models across EL institutions.

"Reference values for (he "current vasiability” of value-at-risk (VoR) and incrementa)
figk charge (IRC) requirements should be those cstimated by the {atest ERA "iteport on
variability of Rish Weighted Asseis for Market Risk Porifolios”. culoulated for
aggregated portfolios, published belore the entry iino force of the new wmarkat rish

L framenerk.

Source of data Semi-annuat EBA Basel {1} monitoring reports

EBA Report on variability of Risk Weighted Assets for Market
Risk Portfolios. New values should be calculated according to
the same methodology,

On remuneration:

Indicator Use of deferral and pay-out in instruments by institutions

Target As of 2019, 99% of institutions that are not small and non-
complex, in line with the CRD requirements, defer at least 40%
of variable remuneration over 3 to 5 years and pay out at least
50% of varisble remuneration in instruments with respect to their
identified staff with material levels of variable remuneration.

Source of data EBA remuneration benchmarking reports
On proportionality; .
Indicator " { Reduced burden from supervisory reporting and disclosure
Target g(}% of smaller and less complex institutions report reduiced
urden

Source of data Survey to be developed and conducted by EBA by 2022 - 2023 |
The evaluation of the impacts of the proposed options will be done five years after the date of
application of the proposed measures on the basis of the methodology agreed before
launching the evaluation. The methodology could be developed for individual options or a set
of interlinked options depending on the circumstances present before launching the evaluation

and depending on the output of monitoring indicators.

Compliance and enforcement will be ensured on an ongoing basis including through the
Cornunission launching infringement proceedings for Jack. of transposition or for incorect
transposition or application of the legislative measures. Reporting of breaches of EU faw can
be channelled through the Eurepean System of Financial Supervision (ESFS), including the
national competent authorities and EBA, as well as through the ECB. EBA will also continue

EN 9
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publishing its regular reports of the Basel 1il monitoring exercise on the EU banking system.
This exercise monitors the impact of the Basel I requirements (as implemented through the
CRR and the CRDY on EU institutions in particular as regards institutions' capital ratios (risk-
based and non-risk-based) and liquidity ratios {LCR, NSFR). It is run in paraliel with the one
conducted by the BCBS.

Clear, consisiemt and harmonised criteria for identifying small and non-complex institutions
as well as low levels of variable remuneration arc necessary to ensure supervisory
convergence and to foster a level-playing field for institutions and an adequate protection of
depositors, investors and consumers acyoss the Union. R would be efficient and appropriate to
entrust EBA with the claboration of drafi vegulatory technical standards specifying these
criteria, for submission to and adoption by the Commission.

. Detailed explanation of the specific provisions of the propesat

EXEMPTED ENTITIES

Article 2(5} of the CRD is amended to add institutions in Croatia that were exempted from the
application of the CRD and the CRR via the Accession Treaty.

Public development banks and credit unions in certain Member States ate already exempted
from the CRD-CRR repulatory framework. To ensure a fevel playing field, all Member States
should be able 1o henefit from the possibility of allowing such types of entities to operate only
under national regutatory safeguards commensurate with the risks that they incur. To this end,
the Conmission has cotnmitted in its Action Plan on Building a Capital Markets Union of 30
September 2015, 10 explore the possibility for alt Member States to authorise credit unions
which operate outside the ELVs capital requirements framework for banks. In tine with such
commitments and, at the request of The Netherlands, credit unions in The Netherlands are
atsa included on the list of institutions i Article 2(5) of the CRD, Furthermore, to facilitate
the exemption from the CRD-CRR regulatory framework of institutions in other Member
States that are similar to the ones already included in the list, Articles 2(5a) and 2(5b} are
added to the CRD. These Articles empower the Commission to exempt specilic institutions or
categorics ol institations trom the CRE, provided that they comply with clearty defined
criteria. Such new excmptions may only be done on & case-by-case basis for public
development-ype of banks or foy the entire credit union sector of 2 Member State.

Paragraph 2 of Article 9 is amended to better frame the exceptions to the prohibition in
paragraph I, It is, therefore, clarified that the taking of deposits or repayable funds from the
public will not be subjeet to the CRD and CRR where it is an activity subject to other Union
Yaw ot it falls within the exception in Article 2(5) of the CRD, thus removing the ambiguity in
the current wording.

PILLAR 2 CAPITAL REQUIREMENTS AND GUIDANCE

The current wording of sules coneerning additional capital requirements set by competent
authorities according to Article 104 allows for ditferent interpretations of the cases in which
those requitements may be imposed and 1he way such requirements position themselves in
refation to the minimum capital requirements set out in Aticle 92 of the Capital Requirement
Repulation {CRR) and the combined buffer requirement (Arnicle 128}, These diverse

10
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interpretations have resulted in substantially different amounts of capital imposed on
individual institutions across Member States and in different triggering points for the
restrictions on distribution provided for in Article 141, Moreover, the current text is silent on
the possibility for competent authorities to communicate their expectations for institutions to
have own {unds in excess of the mirimum capital requirements, additional own funds

_ requirements and the combined buffers requireinent. The amended Article 104 lists the

possibility to impose additional own funds requirements amongst other competent authorities’
powers. A new Afticle 104a clarifies the conditions for setting additional own f{unds
requirements and emphasises the instilution-specific nature of those requirements, A new
Article 104b is added to spell out the main features of capital gunidance and Article 113 is
amended to provide that capital guidance should also be dealt with in the framework of
colleges of supervisors. A new Article 140a is inserted to betier clarify, for the purposes of
restrictions on distributions, the relation between the additional own tunds requirements. the
minimum own funds requirements, the own funds and efigible liabilities requirement, the
MREL and the combined buffers requirement (so called "stacking order"). Finally, Article
141 15 amended to reflect the stacking order in the calculation of the maximum distributable
amount.

PILLAR 2 REPORTING AND DIiSCLOSURE

To provide for a more proportionate Pillar 2 reporting and disclosure regime, the proposal
amends points (j) and (1) of Article 104{1) of the CRD 1o set out the precise grounds on which
competent authorities will be entitled to use the supervisory powers referred to thetein.

CONFINING THE SUPERVISORY REVIEW AND EVALUATION PROCESS {SREP) anD Prrran 2
TO MICRO-PRUDENTIAL PURPOSES

Receni experience has shown that there would be merit in a clearer delineation of the areas of
responsibility between competent and desigrated authorities. This applies notably to the
supervisory review and evaluation process (SREP) and the comesponding supervisory
requirements. Competent authorities are responsible for the SREP and the imposition of
corresponding institution-specific supervisory requirements (so-called Pillar 2 requiremients).
In this context, they may also evaluate systemic risk stemming from a specific institution and
could address such risk by imposing supervisory requirements to this institution. The use of
Piltar 2 measures may in this context undermine the effectiveness and efficiency ol other
macro-prudential instruments, Against this background, the proposat provides that the SREP
and comresponding supervisory requirements should be confined to a purcly wiero-prudential
perspective. Articles 97, 98, 99 and 103 are amnended accordingly. Article 103 is defeted and a
clarification is included in the new Adicle 104a(l) providing that additional own funds
requirements referred to in point {a) of Article 104 shall not be imposed 1o cover macro-
prudential or systemic risk.

INTRODUCING A MODIFIED FRAMEWORK FOR INTEREST RATE RISK

Following developments at intemational level on the measurement of interest rate risks,
Articles 84 and 98 of this Directive and Article 448 of the CRR are amended in order to
introduee a revised framework for capturing interest rate risks for banking book positions.
The amendments include the introduction of a common standardised approach that institutions

1t
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wight use to capture these risks or that competent authwrities may require the institution to use
when the systems developed by the institution to caplure these risks are not satisfactory,
improved outticr test and discioswre requirements. In addition, the EBA is mandated, in
Article 84 of the CRD, to elaborate the details of the standardised methedology with regard 10
the criteria and conditions that inslitutions should follow to identify, evaluate, manage and
mitigate interest rale risks. The EBA is also mandated, in Anticle 98 of the CRD, to define the
six supervisory shock scenarios applied to inlerest rates and the cotmmon assumption that
instititions have to implement for the outlicr test.

FINANCIAL HOLDING COMPANIES, MIXED FINANCIAL HOLDING COMPANIES

New provisions are introduced and adjustments are made to several Articles in the CRD-CRR
in order to bring financial holding companies and mixed financial holding companies directly
in the scope of the EU prudential framework. An authorisation requiremnent is introduced
along with direct supervisory powers over financial holding companies and mixed financiai
holding companies {Article 218 of the CRD). Article 11 of the CRR is amended to clarify that
- where requirements are applied on a consolidated basis at the level of such holding
companics- it will be the holding company which is directly responsible for compliance, not
the institutions that are subsidiaries of such holdings. The determination of the consolidating
supervisar in Article 111 of the CRD and Articles 13 and 18 of the CRR are adjusted 1o
rctlect direct responsibility of the financial holding companies or mixed finaneial holding
companies.

REMUNERATION

As required under Aeticle 161{2) of the CRD, the Commission has reviewed the efficiency,
implementation and enforcement of the CRD remuneration rules. The findings of this review,
reflected in the Comntissian Report COM{2016} 510, were overall positive.

The review however showed that some of the rules, namely the ndes on deferral and pay-out
in instruments, are not workable for the smallest and feast complex institutions and for staff
with low variable reinuneration. The review also showed that the proportionality wording
reflected in Article 92(2) of the CRD has been interpreted in different ways, lcading to an
uneven implementation of the vules in the Member States. A targeted amendment is therefore
proposed {o cater for the problems encountered in the application of the rules on deferral and
pey-oul int instruments in small and non-complex institutions and towards statf members with
low variable remuneration.

The amendments concerning provisions on remuneration also aim to address another need for
more propoitional rules identified by the Commission's review by allowing listed institutions
to use share-linked instruments for meeting the CRD requirenients.

i2
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Proposal for a
DIRECTIVE OF THE EUROPEAN PARLIAMENT AND OF THE COUNCIL

amending Directive 2013/36/EU as regards exemptions, financial holding companies,
mixed financial holding companies, supervisory measures and powers and capital
conservation measures

{Text with EEA relevance)

THE EUROPEAN PARLIAMENT AND THE COUNCIL OF THE EURQPEAN UNION,

Having regard to the Treaty on the Functioning of the European Union, and in particular
Article 53(1) thereof,

Having regard to the praposal from the European Commission,

After transmission of the draft legislative act to the national parliaments.
Having regard to the opinion of the European Economic and Social Commitiee!,
Having regard to the opinion of the Committee of the Regions’,

Acting in accordance with the ordinary legislative procedure,

Whereas:

(1) Directive 2013/36/EU of the European Parliament and of the Council of 29 lune 2013
on access to the activity of credit institutions and the prudential supervision of credit
institutions and investitent firms, amending Directive 2002/837/EC and repcaling
Directives 2006/48/EC and 2006/49/EC* and Regulation (EU) No 575/2013 of the
European Parliament and of the Council of 26 June 2013 on prudential requirements
for credit institutions and investment firms and amending Repulation (EU) No
64812012 have been adopted in response 1o the financial crises that unfolded in 2007-
2008. These legislative measures have substantially contributed to strengthening the
financial system and render institutions more resilient to possible future shocks.
Although extremely comprehensive, these measures did not address ali identified
weaknesses affecting institutions. Aiso, some of the initially proposed ineasures have
been subjected to review clauses or have not been sufficiently specified to allow for
their smooth implementatton.

(2)  This Directive aims to address issues raised in relation to provisions that proved not 1o
be sufficiently clear and have therefore been subjeet to divergent interpretations or that
have been found to be disproportionate for certain institutions. It also contains
adjustments to Directive 2013/36/EU that are necessary following either the adoption
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of other relevant Union legislation, such as Directive 2014/5%/EU of the European
Parliament and of the Council of 15 May 2014 establishing 2 framework for the
recovery and resolution of credit institutions and investrnent firms and amending
Council Directive 82/891/EEC, and Directives 200124/EC, 2002/4T/EC, 2004/25/EC,
2005/56/EC, 2007/36/EC, 201 1/35/EU, 201 2/30/EU and 2013/36/EU, and Regulations
(U} No 1093/2010 and {EU) No 648/2012, of the European Parliament and of the
Council® or the changes proposed in parallel to Regulation (EU) No 575/2013. Finally,
the amendments proposed better align the camrent regulatory framework to
international devefopments in order to promote consistency and comparability amonp
jurisdictions.

Financial holding companies, mixed financial holding companies con be parent
undertakings of banking groups and the application of prudential requirements is
cnvisaged on the basis of the consolidated situation of such holdiug companies. As the
institution controlled by such holding companies may not always comply with the
requirements on a consolidated basis, 1t is consistent with the scope of conselidation
thai financial holding companies and mixed financial holding companies are brought
under the divect scope of banking regulation

A specific authorisation procedure is therefore necessary, as well as supervision by the
competent authorilies. This will ensure that consolidated prudential requircments are
complied with directly by the holding company, which will not be subject to
prudential requirements applied on a solo level. The rules on the designation of the
consalidated supervisor should be adapted accordingly.

Directive 2013/36/EU of the European Parliament and of the Council of 26 June 2013
requires competent suthorities o ensure that institutions comply with a number of
principles when establishing and applying their total remuneration policies.

Commission report COM(2016) 510 of 28 July 2016 showed that, when applied to
small and non-complex institutions, some of the principles, nametly the requirements
on deferral and pay-out in instruments set out in Article 94(1} (1) and {m} of Directive
2013/36/EU, are too burdensome and not commensurate with their prudential benefits,
Similarly, it was found that the cost of applying these requirements cxceeds their
prudential benefits in the case of staff with low levels of variable remuneration, since
such levels of variable remuneration produce liftle or no incentive for staff to take
excessive risk. Consequently, whilte all institutions should in general be required to
apply all the principles towards all of their staff whose professional activities have a
material impact on their risk profile, it is necessary to exempt in the Directive sinal)
and non-complex institutions and staff with low levels of variable remuneration from
the principles on deferral and pay-out in instruments,

Clear, consistent and harmonised criteria for identifying small and non-complex
institutions as well as low levels of variable remuneration are necessary o ensure
supervisory convergenee aad (o foster a level-playing field for institutions and an
adequate protection of depositors, investors and consumers across the Union. It would
be efficient and appropriate to entrust EBA with the elaboration of draft regulatosy
techinical standards specifying these criteria, for submission to and adoption by the
Cammission.

O 1173, 12.62014,p. 150
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Directive 2013/36/EU of the European Parliament and of the Council of 26 June 2013
requires that a substantial portion, and in any event at least 50%, of any variable
remuneration, consist of a balance of shares or equivalent ownesship interests, subject
to the legal structure of the institution concemed. or share-linked instruments or
equivalent non-cash instruments, in the case of a non-listed iostitution; and. where
possible, of alternative tier 1 or tier 2 instruments which mect certain conditions. This
principle limits the use of share-linked instruments to non-listed institutions and
requires listed institutions to use shares. Commission report COM(2016) 510 of 28
July 2016 found that the use of shares can lead to considerablc administrative burdens

. and costs for listed institutions. At the same time, equivalent prudential benefits can be

achieved by allowing listed institutions to use share-linked instruments that track the
value of shares. The possibility of using share-linked instruments should therefore be
extended to listed institutions,

Capital add-ons imposed by competent authorities are an important driver of an
institution’s overall level of own funds and are relevant for market participants since
the level of additional capital imposed impacts the trigger point for restrictions on
dividend payments, bonus pay-cuts and the payments on Additional Tier 1}
instruments. A clear definition of the conditions in which capital add-ons should be
imposed should be provided to ensure that rules are consistently applied across
Member States and to ensure the proper fiinctioning of the market.

Additional capital requirements should be imposed in relation to the specific situation
of an institution and should be duly justified. These requirements should not be used to
address macropradential risks and should be positioned, in the stacking order of
capital requitements, above the minimum capital requirements and below the
combined buffers tequirements.

Competent authorities should have the possibility to communicate to an institution any
further adjustment fo the amount of capital in excess of minimum capital
requirements, additional capital requirements and the combined buffers requircment
that they expect such institution to hold in order to cope with forward Jooking and
remote situations. These expectations should not be subject to mandatory disclosure
obligations. When an institution repeatedly fails to meet the capital target, the
competent apthority should be entitled to take supervisory measures and, where
appropriate, to impose additional capital requirements.

Respondents to the Commission's Call for Evidence on the EU tegulatory framework
for financial services pointed out that reporting burden is increased by systematic
reparting required by competent authorities over and above the requirements set out in
Regulation (EU)} 575/2013. Competent authorities should only require infonmation
which is not duplicative relative to information which is or may be already available to
them through other means or which has been required from the institution under a
different enabling legal provision. The Commission should prepare a repont
identifying those additional systematic reporting requireinents and assess whether they
are fn line with the single rulebook on supervisory repotting.

In accordance with the Joint Political Declaration of 28 September 2011 of Membar
States and the Commission on explanatory documents, Member States have
undertaken to accompany, in justified cases, the notification of their transposition
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measures with one or more documents explaining the relationship between the
compunents of a directive and the coresponding parts of national transposition
instrusnents, With regard to this Directive, the legislator considers the transmission of
such documents to be justified,

HAVE ADOPTED THIS DIRECTIVE:

Article !
Directive 2013/36/CU is amended as follows:
[§3] In point (16} of Article 2(5) referring to the Netherlands the following is added:
“and kredictunies”,
(2) in Anticle 2(5) the following new point is added:
“ (24) in Croatia, the “kreditne wnije™ and the “Hrvatska banka za obnovu § razvitak™,
B in Asticle 2, the following paragraphs Sa and 5b are inserted afler paragraph 5:

"5a.  This Directive shall not apply to an institution where the Commission ascertains in a
delegated act adopted pursuant to Article 145, on the basis of information available
1o it that the institution fulfils for the purposes of this Anicle all of the following
conditions:

{a) it has becn established under public law by a Member State's cewtral
governiment, regional government or local authority;

th) its activity is limited to advancing specified objectives of {inancial, social or
economic public policy in accordance with the laws and provisions goveming
that institution, on a non-compelitive, not for profit basis. For these purposes,
public policy objectives may include the provision of financing for promotional
or devclopment purposes to specific economic sectors, or geographical areas of
the relevant Member State, such as export credit, housing, SMEs, shipping or
manutacturing activities;

{c} it is subject to adequate and effective prudential requirements, including
minimum capital requirements, and {o an adequate supervisory framework
which has similar effect as the framework established under Union law:

(d)  subject to State aid reles, the central government has an obligation to protect
the institution's viability or directly or indirectly guarantees at least 90% of the
institution's own funds requirements, funding requirements or exposures;

{e) it is precluded from accepiing covered deposits as defined in point {3) of
Article 2{1) of Directive 2014/49/EU of the European Parliament and of the
Council of 16 April 2014 on deposit guarantee schemes %,

i) the institution’s activities are confined to the Member State where it is
cstablished;

{g)  the institution shall meet all of the following conditions:

OJ L 173, 12.6.2044, p 149178
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(i) 1the total value of the institution's assets is below EUR [30] billion:

{i{) the ratio of the institution's total assets over the GOP of the Member
State concerned is less than 20%, unless the tota! value of ils assets is
below EUR. 5 billion;

(iii) the institution is not of significant relevance with regard to the domestic
economy of the Member State concemed.

Sh. This Directive shall not apply to categories of institutions in a Member State, where
the Comtnission ascertains in a delegated act adopted prrsuant to Article 145, on the
basis of information available fo it, that for the purposes of this Article the
institutions falling under that category qualify as credit unions under the national taw
of 2 Member State and meet the following conditions:

(a)
()

()

(d)

(e

®

(8}

)

they are financial institutions of a cooperative nature or simifar legal form:

their membership is restricted to a set of members sharing certain pre-defined
common personal features or interests;

they are only permitted to provide credit and financial services to their
members;

they are only permitied to accept deposits or repayable funds from their
members and such deposits qualify as covered deposits under Directive
2014749/E0);

they are only permitted to perform the activities listed in points | to 6 and 15
of Ammex I to this Directive;

they are subject to adequate and effective prudential requirements. inctuding
minimum capital requirements, and a supervisory framework which has simifar
effect as the framework established under Union law;

the aggregate value of the assets of this category of institutions does not exceed
3% of the GD? of the Member State concerned;

the institution’s activities are confined to the Member State where it is
established.”.

()] Article 2{6) is replaced by the following:

"6. The entities referred to in point (1) and points (3) to (24) of paragraph 5 and in the
delegated acts adopted in accordance with paragraphs 5a and 5b of this Article shall
be treated as financial institutions for the purposes of Article 14 and Title VII,
Chapter 3.".

(5 Article 4(8) is replaced by the following:

"8. Member States shall ensure that where authorities other than the competent authorities
have the power of resolution, those other authorities cooperate closely and consult
the competent suthorities with regard to the preparation of resolution pians and in ail
other instances where this is required in this Directive, Directive 2014/59/ELS or in
Regulation (EU) No 575/2013.".

(6) Article 9(2) is replaced by the following:
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"%. Paragraph | shall not apply to the taking of deposits or other repayable funds by any of the

following:

{8} a Member State;

(b} a Mcmber State's regional or local authority;

(¢} public international bodics of whieh one or more Member States are members;

{d} undertakings the activity of which is poverned by Union law, other than this
Directive and Repulation (EU) No 575/2G13;

{c}  entitics retered to in Articles 2(5), 2(5a) and 2(5h), the activity of which is

governed by nationat law”.

(7 Artiele 10 is replaced by the following:

Article 10
Frogratanie of vperations and structural organisation

Member States shall require applications for authorisation to be accompanied by a programme
of operations sefting out the types of business envisaged and the structural organisation of the
credit instilution, including indication of the parent undentakings, financial holding companies
aret mixed financia) holding companies within the group.

(8) The following new Article 21a is inserted afier Anticle 21;

Article 21a

Aunthorisarion of fivancial holding companies and mixed financial holding companies

I Member States shall require financial holding companies and mixed financial
holding cownpanies to obiain aothorisation {rom the competent authority in the
Member State where they are established.

=

(a)

{h)

{c}

[

that
(a)

(b}

EN

The application for authorisation shall contain information concerning the following:

the structural organisation of the group of which the financial holding company
or the mixed linancial holding company is par, clearly indicating the
subsidiaries and, where applicable, parent undertakings;

compliance with effective direction of the business and place of the head office
requirements referred to in Aricle 13;

compiiance with sharcholder and member requirements referred to in Article
14.

The competent authority shall only grant an authorisation shall where it is satisfied

the financial holding company or mixed fnancial holding company that is
subject to requiremnents laid down in this Directive and in Regulation (EU} No
is capable of ensuring compliance with those requirements;

the financial holding compatny or mixed {ipancial holding company does not
impinge on the effective supervision of the subsidiary institutions or parent
institulions.
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Competent authorities shall require financial holding companies and mixed financial
holding companies to provide them with the information they require to monitor the
structural  organisation of the group and compliance with the authorisation
requirements.

The competent authorities may only withdraw the authorisation granted to a financial
holding company or mixed financial holding company where such a financial
holding company or mixed financial holding company:

{(a) does not make use of the authorisation within 12 months, expressly renounces
the authorisation or has sold all its subsidiaries that are institutions, unfess the
Member State conrcemned has made provision for the authorisation to lapse in
such cases;

{b) has obtained the suthorisation through false statements or any other ivregular
means;

{cy no longer fulflls the conditions under which authorisation was granted;

{d) is subject o requirements laid down in this Directive and in Regulation (EU)
No. 575/2013 on a consolidated basis and no longer meets the prudential
requirements set out in Parts Three, Four or Six of Regulation (EU) No
575/2013 or imposed under Article 104{1){a) or Article 105 of this Directive or
can no longer be telied on to fulfil its obligations towards its creditors;

{e) falls within one of the other cases where national law provides for withdrawal
of authorisation; or

{f) commits onc of the breaches referred to in Article 67(1).

For the purposes of applying the requirements of this Ditective and of Repulation
(EU) No 575/2013 on a consolidated basis and for the purposes of excreising
supervision on a consolidated basis in accordance with this Directive and Regulation
{EU) 575/2013, the terms "institution”, "parent institution in a Member State", "EU
parent jnstitution” and “parent undertaking” shall also apply to financial holding
companies and mixed {inancial holding companies authorised in accordance with this
Anrticle that are subject to requirements laid down in this Directive and in Regulation
575/2013 on a consolidated basis.

Article 84 is replaced by the followinp:

“Article 84
Interest risk arising from non-trading hook activities

"Competent authorities shall ensure that institutions implement internal systems or use

the standardised methodology referred to in paragraph 4 io identify, evaluatc,
manage and mitigate the risks arising from potential changes in interest rates that
affect both the ecomomic value of equity and the net interest income of an
institution's non-trading activities.

Competent authorities shall ensure that institutions implement systems to assess and
monitor the risks arising from potential changes in credit spreads that affect both the
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ccopomic value of equity and the net interest income of an instilution's nen-trading
aclivities.

Campelent autharities may sequire institutions to use the standardised methodofopy
referred to in paragraph 4 when the interaal systems implemented by the institutions
for the purposes of evaluating the risks referred 1o in paragraph 1 are not satisfactory,

EBA shall develop drafl regutatory technical standards to specify the details of a
standardised methodology that institutions may use for the purpose of evaluating the
risks referred to in paragraph 1.

EBA shall submit those drafi regulatory technical standards 1o the Commission by
[cne year atter entry into force].

Power is delegated to the Commission to adopt the regulatory technical standards
refercd to in the first subparagraph in accordance with Articies 10 to 14 of
Regulation (EU} No 1093/2010.

EBA shall issue guidetines to specily:

{a) the criteria for the identification, evaluation, management and mitigation by
institutions o the risks referred to in paragraph 1;

{b) the criteria for the assessment and menitoring by institutions of the risks
referred to in paragraph 2;

{c) the conditions according 1o which the systems developed by the institutions for
the purposes of paragraph | may not be satisfactory as referred to paragraph 2;

LEBA shall issue those goidelines by [one year after entry into force].”
In Article Y2, paragraph t is deleted.
The inroductory paragraph of article 92(2) is replaced by (he following:

"Competent authorities shalf ensure that, when establishing and applying the total

vemuneration policies, inclusive of salaries and discretionary pension benefits, for
categories of staff including senior management, risk takers, staff engaged in control
funciions and any employee reeeiving total remuneration that takes them into the
samc remuceration brackel as senior management and risk takees, whose professional
activities have a material impact on their sisk profile, institutions comply with the
following principles in a manner that is appropriate to their size, internal organisation
and the nature, scope and complexity of theiz activities.”.

Article 94(1)(1)(i} is replaced by the following:

"(i) shares or, subjecl 1o the legal siructore of the institution concermed, equivalent ownership

{13y

interests: or share-linked instrumenis or, subject to the legal structure of the
institution concemed, equivalent non-cash instruments;”.

The following points are added to Article 94:

"3, By way of derogation from paragraph 1, the principles set out in points {1y, {m) and the

second sobparagraph {n point (o) of Articlc 94(1) shall not apply to:
(2)  institutions which are both small and non-complex;

(b} staft members with low levels of variable remuneration.
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4. For the purpose of paragraph 3:

{a) whether an institution is smal! shall be assessed based on its balance sheet
total;

{b) whether an institution is nosn-complex shall be assessed on the basis of the
nature and scope of its activities, its intemal organisation and, if applicable, the
characteristics of the group to which it belongs;

{c) alow level of variable remuneration is understood as not having the poteatial
{0 incentivise excessive risk-teking; whether a leve! of variable remuneration is
low shall be assessed on the basis of the amount of variable remumeration in

absotute and in relative terms compared to the overall remuneration package of

the stalf member.

5. EBA shall develop draft regulatory technical standards seiting out specific indicators and.

{148

(1%

where relevant, thresholds for assessing the criteria described in paragraph 4. EBA
shall submit those draft regulatory technical standards to the Commission by
{Official Journal publication date + 9 months].

Power is delegated 10 the Commission to adopt the regulatory technical standards
referred to in subparagraph 1 in accordance with Article 10 1o 14 of Repulation {EU)
No 1093/72010.".

Anticle 97 is replaced by the following:

“Article 97
Supervisory review and evaluation

Taking into account the technical criteria set out in Aicle 98, the competent
awthorities shall review the amrangements, strategies, processes and mechanisms
implemented by the institutions to comply with this Directive and Reguiation (EU)
No 575/2013 and evaluate:

{a) risks 1o which the institutions are or might be exposed;

(b) risks revealed by stress testing taking into account the nature. scale and
complexity of an institution's activities.

The scope of the review and evaluation referred to in paragraph | shall cover all
requirements of Regulation {EL}) No 575/2013 and of this Directive.

On the basis of the review and evaluation referred to in paragraph 1, the eompetent
authorities shall determine whether the arrangements, strategies, processes and
mechanisms implemented by institutions and the own funds and lquidity held by
them ensure a sound management and coverage of their risks.

Competent authorities shall establish the frequency and intensity of the review and
evaluation referred to in paragraph 1 having regard to the size, systemic imporiance,
nature, scale and complexily of the activities of the institution concetned and taking
into account the principle of proportionality. The review and evaluation shall be
updated at least on an annual basis for institutions covered by the supervisory
examination programme referred to in Adicle 99(2).".

In Article 98(1), point {j) is deleted,
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In Anticle 98, paragraph 5 is replaced by the tollowing:

"3. The review and evaluation performed by competent awthorities shal) include the cxposure

a7

of nstitutions to the interest rate risk arising from non-trading activities. Supervisory
measures shall be required at least in the case of institutions whose economic value
of equity as referred to in the evaluation performed in accordance with Article 84(13
declines by more than 15 % of their Tier | capital as a result of any of the six
supervisory shock scenarios applied to interest rates.”,

1 Article 98, the following new paragraph is insericd afier paragraph 5:

“5a. EBA shall develop draft regulatory technical standards to specify:

(18)

(a) the six supervisory shock scenarios applied to interest rates for every currency;

{b} common madeliing and parametric assumptions that institutions shall reflect in
their calculation of the economic value of equity under this pasagraph;

{c} any other case where supervisory mcasurcs shall be required as a result of
potential changes in inlcrest tates.

EBA shatf submit those draft regulatory technical standards to the Commission by
{one year after entry inlo force].

Power is delegated to the Commission to adopt the regulatory technical standards
referred ta in the first subparagraph in accordance with Articles 10 to 14 of
Regulation (ELi) No 1093/2010.".

in Article 99, paragraph 2 is replaced by the following:

2. Supervisory exaniination programmes shall include the following institutions:

(19
20

{a) institutions for which the results of the stress tests referred to in points (a) and
{g) of Anticle 98(1) and Anicle 100, or the outcome of the supervisary review
and evaluation process under Anicle 97, indicate signilicant risks to thcir
ongoing linancial soundness or indicate breaches of national provisions
teansposing this Directive and of Regulation (EU} No 575/2013;

{b) any othes institution for which the competent authorities deem it to be
nceessary.”.

Article 103 is deleted.
Article 104 is replaced by the following:

"Ariiete 104
Supervisory powers

For the purposes of Article 97, Article 98(4), Adiicle i01(d) and Arlicle (02 and the
application of Regulation {EU) No 575/2013, competent avthorities shall have at least the
following powers:

(a)

(b)

to require institutions to have additional own tunds in excess of the requirements set
out in Regulation (EU) No 575/2013, under the conditions laid down in Article 104a;

to reguire the reintorcenient of the arrangements, processes, mechanisms and
strategies implemented in aceordance with Articles 73 and 74;
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to require instilutions to present a plan (o restore compiiance with supervisery
requirements pursuant to this Directive and to Regulation (EU) No 575/2013 and set
a deadline for its implementation, including improvements to that plan regarding
scope and deadline;

to require institutions to apply a specific provistoning policy or treatment of assets in
terms of own funds requirements;

1o restrict or fimit the business, operations or network of institutions or to request the
divestment of activities that posc excessive risks to the soundness of an institution;

to require the reduction of the risk inherent in the activities, products and systems of
institutions;

1o require institutions to limit variable remuneration as a percentage of net revenues
whete it is inconsistent with the maintenance of 2 sound capital base;

to require institutions to use net profits to strengthen own funds;

to restrict or prohibit distributions or interest paymenis by an institution to
shareholders, members or holders of Additional Tier | instruments where the
prohibition does not constitute an event of defauit of the institution:

to impose additional or more frequent reporiing requirements, including reporting on
capital and liquidity positions. Competent authorities may only require information
which is not duplicative relative to information which is or may be avaitable to them
through other means or which has been required from the institulion under a different
enabling legal provision. Additional or more frequent reporting on capital or tiquidity
positions may only be imposed on an institution where either of the eonditinns
referred 10 in points {a) and (b) of Article 102(1} has been met:

to impose specific liquidity requirements, including restrictions on maturity
mismatches between assets and liabilities:

to require additional disclosures on an ad hoc basis only.".
The following new Articles are inserted after Article 104:

“drticte 104a
Additional own funds requirement

The additional own funds requirement referred {o in point (a) of Article (04 shall
only be imposed by the competent authorities where pursuant to the reviews referred
to in Articles 97 and 101 the competent authority ascedains any ot the following
situations for an individual institution:

{a} the institution is exposed fo risks or elements of risks that are not covered or
not sufficiently covered by the own finds requirements set out in Parts [il 10 V
and VII of Regulation (EU) No 575/2013 as specified in paragraph 2;

(b} the institution does not meet the requirements set out in Articles 73 and 74 of
this Directive or in Article 393 of Regulation {(EU) No 575/2013 and the sole
application of other administrative measures is unlikely to improve the
arrangements, processes, mechanisms and strategies sufficiently within an
appropriate timeframe;
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{c)  lhe eeview referred to in Avticle 98{4) or Article 101(4) reveals that the nom-
compliance with the requirements for the application of the respective
appraach will likely lcad to inadequate own funds requirements;

{dy the institution repcatedly fails to establish or maintain an adequate level of
additional own funds as set out in Article 104b.

The additional own tunds requirement referred 1o in point (a} of Article 104 shall nat
be imposed to cover macroprudential or systemic risks.

For the pusposes of point (a) of paragraph 1, risks or elements of risk shall only be
considered as not covered or rot sufficiently covered by the own funds requirements
set out in Parts [ to V and Vi of Regulation (EU}) No 575/2013 where the amounts,
types and distribution of capital considered edequate by the competent authority
following the supervisery review of the assessment carried out by institutions in
accordance with the first sentence of Article 73, are higher than the institution's uwn
funds requirements set out in in Regulation (EU) No 575/2013.

IFor this purpose, the capital considered adequate shall cover all material risks or
clements of such risks that are not subject to a specific own funds requirement. This
may iuciude risks or elements of risks that are explicitly excluded from own funds
requirements pnder Regulation (EU) No 575/2013.

interest rate risk arising from non-trading positions shall only be considered material
when the econamic value of equity declines by more than 135 % of the institution Tier
| capital as a result of any of the six supervisory shock scenarios applicd to interest
rates in asccordance with paragraph 5 of Article 98 or any other case identified by the
EBA according (o paragraph 5 point c) of Article 98.

‘The risks referred to in point {a) of paragraph | shall not include risks for which this
Directive or Regulation {EUJ) No 575/2013 yrovide a transitional treatment, or risks
which are subject 1o grandfathering provisions.

Competent authoritics shall determine the fevel of the additional own funds required
under point (1) of Article 104 as the difference between the capital considered
adequate pursuant to paragraph 2 and the own funds requirements set out in
Regulation (EU) No 575/2013.

The institution shali meet the additional own funds requirement referred to in point

(a) of Article 104 with own funds instruments subject to the foliowing conditions:

{(a) at least three forth of the additional own funds requirement shall be metl with
Tier i capital;

{b) atleasi three quarters of the Tier | capital shail be composed of CET 1 capitai.

Own funds used to meel the additional own funds requiresnent referred to in point (a}

of Article 104 shali not be used towards meeting any of the own funds requirements

laid down i poiats (a) to {¢) of Article 92()) of Regulation (EU) No 575/2015 or the
conubined buffer requirement referred to in Article 128(6).

By way of derogation from the second subparagragh, own funds used to meet the
additicnal own funds requirement referred to in point (a} of Article 104 imposed by
competent authorities 1o address risks or elements of risks not sufficiently covered by
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point {d} of Article 92(1) of Regulation (EU) No 575/2013 f{leverage ratio
requirement] may be used to meet the combined buffer requirement referred (o in
Article 128(6).

The competent aathority shall duly justify in writing to each institution the decision
to impose an additional own funds requirement under point (a) of Article 104, at least
by giving a clear account of the full assessment of the elements referred to in
paragraphs 1 to 4. This includes, in the case set out in point (d) of paragraph 1. a
specific statement of the reasons for which the imposition of capital guidance is no
longer considered sufficient.

EBA shall develop draft regulatory technical standards specitying how the risks and
elements of risks referred to in paragraph 2 shafl be measured.

EDBA shall ensure the draft regulatory standards ere propoitionate in light of:
{a} the implementation burden on institutions and competent authorities; and

(b} the possibility that the general higher level of conservatism that apply where
institutions do not use internal models may justify a less conservative approach
when assessing risks and elements of risks according to the previous paragraph.

EBA shall submit those draft regulatory technical standards to the Commission by
[one year afier entry into force).

Power is conferred on the Commission 1o adopt the regulatory technical standards
referred to in the first subparagraph in accordance with Article 15 of Regulation (E1))
No 1093/2010.

Article 104D
Guidance on additional own finds

Pursuant to the strategies and processes referred to in Article 73 and aller consulting
the competent authority, institutions shall establish an adeguate level of own funds
that is sufficiently above the requirements o Regulation (EU} No 57572013 and of
this Directive, including the additional own funds requirements hinposed by the
competent authorities in accordance with article 104(1)(a), in order to ensuse that:

{a) cyclical economiic fluctuations do not lead fo a breach of those requirements;
and

(b) the institution’s own funds can absorb, without breaching the own funds
requirements set out in Regulation (EU) No 575/2013 and the additional own
funds requirements imposed by the competent authorities in accordance with
article 104(1)(a), potential losses identified pursuant to the supervisory stress
test referred to ir Article 100.

Competent authorities shatl regularly review the level of own funds set by each
institution in accordance with paragraph 1 taking into account the outcome of the
reviews and evaludtions carried out in accordance with Articles 97 and 101,
including the results of stress tests referred to in Article 100.

Competent authorities shall communicate to institutions the outcome of the review
provided for in patagraph 2. Where appropriate, competent authorities may
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communicate to instisutions any cxpectation for adjustments to the level of own
funds established in accordance with the first paragraph.

Compceient authorities shall not communicate to instilutions any expeciation pursuant
to paragraph 3 in cases where additional own funds requirement shall be imposed
pursuant to Article 104a.

Article 104c
Cooperation with resolution authoriries

Competent authorities shall consult resvlution authorities prior to determining any
additional own funds reguirement referred to in Atticie 104(a) and prior to
communicating lo institutions any expectation for adjustments ta the tevel of own
(unds referred 1o in Anticle 104b. For these purposes, competeni authorities shall
provide resolution authorities with all available information.

Competent authorities shall inforn the relevant resolution authorities about the
additional capital requirement imposed {o instituwtions pursuant to Article 104(a) and
any expectation for adjustments to the level of own (unds communicated to
inslitutions in accordance with Asticle 104b.".

In Article 105, point (d) is deleted.
In Article 108, paragraph 3 is deleted.
1o Article 109, parapraphis 2 and 3 arc replaced by the following

"2. Competent authorities shatl require the parent undertakings and subsidiaries subject to this

fhrective lg meel the obligations set out in Section I of this Chapter on a
consolidated or sub-consolidated basis, to ensure that the arrangements, processes
and mechanisms required by Section II of this Chapter are consistent and wcll-
integrated and that any data and information relevant to the purpose of supervision
tan be produced. 1o particular, they shall ensure that parent undertakings and
subsidiaties subject to this Directive implement these arrangements, processes and
mechanisms (n their subsidiaries not subject to this Directive, including those
established in offshore financial centres. Those amangements, processes and
mechanisms shall also be consistent and well-integrated and those subsidtaries shal}
also be able to produce any data and information refevani to the pumose of
supervision.

3. Obligations resulling from Section [f of this Chapter conceming subsidiary undertakings,

(25)

not themselves subject 1o this Directive, shall not apply if the EU parent institution
can demonstraie to the competent authorities that the application of Section Il is
unlawful under the laws of the third country where the subsidiary is established.”

Article 111 is replaced by the following

"Article 111
Determinotion of the conselidating supervisor
Where a parent undertaking is a parenl institution in 2 Member State or an EU parent
institution, supervision on a consolidated basis shal] be exercised by the competent
authorities that pranted authorisation.
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Where the parent underiaking of an institution is a parent financial holding company
in a Member State or a parenl mixed financial holding company in a Member State
or an EU parent financial holding company or EU parent mixed financial holding
company, supervision on a consotidated basis shall be exercised by the competent
authorities that grantcd authorisation in accordance with Article 21a,

Where the parent underiakings of institutions authoriscd in two or more Member
States comprise more than one financial holding company or mixed financial holding
company authorised in different Member States, supervision on a consolidated basis
shall be exercised by the competent authority of the financial holding company or
mixed financial holding company with the largest balance sheet total.

In particular cases, the competent authorities may, by common agreement. waive the
distribution of competencies laid down in paragraphs 2 and 3 if their application
would be inappropriate, taking into account the institutions and the relative
importance of their activities in different countrics, and appoint a different competent
authority to exercise supervision on a consolidated basis. In such cases, before taking
their decision, the competent authorities shall give the EU parent institudion, EU
parent {financial holding company, EU parent mixed financial holding company. or
institution with the largest balance sheel total, as appropriate, an opportunity to staie
its opinion on that decision.

The competent authorities shall notify the Commission and EBA of any agreement
faliing within paragraph 5."

Aricle 113 is replaced by the following:

"Article 113
Joint decisions on institution-specific prudentiol requirenents

The consolidating supervisor and the competent authorities responsible for the
supervision of subsidiaries of an EU parent institution or an EU parent financial
holding company or EU parent mixed firancial holding company in a Member State
shall do everything within their power to reach a joint decision:

{a) on the application of Aficles 73 and 97 to determine the edequacy of the
consolidated level of own funds held by the group of institutions with respect
1o its financial situation and risk profile and the required level of own funds for
the application of Anicle 104(1)a) to each entity within the group of
ingtitutions and on a consofidated basis;

{b) on measures to address any significant matters and material findings relating to
liquidity supervision including relating to the adequacy of the organisation and
the ireatment of risks as required pursuant to Anticle 86 and refating to the nced
for institution-specific liquidity requirements in accordance with Article 105 of
this Directive;

(c) on any expectalion for adjustinents to the consolidated level of own funds in
accordance with Anticle 104b(3) .

The joint decisions referred to in paragraph 1 shall be reached:

f N
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(a}  for the purposes of paragraph 1{a}, within four months after submission by the
consolidating supervisor of a report containing the risk assessment of the group
of institutions in accordance with Article {04a to the other relevant comnpetent
authorities;

{b) tor the purposes of paragraph 1(b}, within four months after submission by the
consolidating supervisor of a report containing the assessment of the liquidity
risk profile of the group ol instilutions in accordance with Articles 86 and 105;

{e) tor the purposes of paragraph 1(c), within four months afier submission by the
consolidating supervisor of a report containing the risk assessment of the group
of institutions in accordance with Arlicle 104b,

The joint decisions shall also duly consider the risk assessment of subsidiaries
performed by relevant competent authorities in accordance with Articles 73, 97, 104a
and respectively 104b.

The joint decisions reterred 10 in points {a) and (b) shai! be set out in documents
containing full reasons which shall be provided to the EU parent institution by the
consolidating supervisor. In the event of disagreement, the consolidating supervisor
shall at the request of any of the other competent authorities concerned consult EBA.
The consolidating supervisor may consult EBA on its own initiative.

in the absence of such a joint decision between the competent authorities within the
timc periods referred to in paragraph 2, a decision en the application of Anticles 73,
86 and 97, Article 104{1)a), Aricle 104b and Anicle Q5 shall be taken on a
consolidated basis by the consolidating supervisor after duly considering the risk
assessment of subsidiaries performed by relevant competent authorities. [f, at the end
uf the time periods referred to in paragraph 2, any of the competent authorities
concerned has referred the matter to EBA in accordance with Article 19 of
Regulation {EU) No 10932010, the consalidating supervisor shall defer its decision
and await any deeision that EBA may take in accordance with Article 19(2) of that
Regulation, and shall take its decision in conformity with the decision of EBA. The
time periuds referred to in paragraph 2 shall be deemed the conciliation periods
within the meaning of Regutation (EU) No 1093/2010. EBA shall take its decision
withi | month. The matter shall not be referred to EBA after the end of the four
tnonth period or after a joint decision has been reached.

The decision on 1he application of Articles 73, 86 and 97, Article 104{1)(a), Article
104b and Article 105 shall be taken by the respective competent awthorities
responsible Tor supesvision of subsidiaries of an EU parent credit institution or a EU
parent financial holding company or EU parent mixed financial holding company on
an individual or sub-consolidated basis after duly considering the views and
reservations expressed by the conselidating supervisoe. if, at the end of any of the
time periods referred to in parayraph 2, any of the competent anthorities coneerned
has referred the matter 1o EBA in accordance with Article §9 of Repulation (EU) No
1093:201(, the competent authorities shall defer their decision and await any
decisinn that EBA shall take in accordance with Artiele 19(3) of that Regulation, and
shall take their decision in conformity with the deciston of EBA. The time periods
referred o in paragraph 2 shall be deemed the conciliation periods within the
meaning of thal Regulation. EBA shall take its decision within | month. The matter
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shall not be referred to EBA after the end of the four-manih o aller a joint decision
has been reached.

The decisions shall be set out in a document containing fuf! reasons and shall take
intg account the risk assessment, views and reservations of the other competent
authorities expressed during the time periods referred to in paragraph 2. The
document shall be provided by the consolidating supervisor to all competent
authorities concerned and to the EU parent institution.

Where EBA has been consulted, all the competent authorities shall consider its
advice, and explain any significant deviation thevefrom.

The joint decisions referred to in paragraph 1 and the decisions taken by the
competent authorities in the absence of a joint decision referred to in paragraph 3
shall be recognised as determinative and applied by the competent authorities in the
Member States concerned.

The joint decisions referred to in the paragraph | and any decision taken in the
absence of a joint decision in accordance with paragraph 3, shall be updated on an
annual basis or, in exceptional circumstances, where a competent authorily
responsible for the supervision of subsidiaries of an EU parent institution or, an EU
parent financiat holding company or EU parent mixed financial holding company
makes a written and fully reasoned request (o the consolidating supervisor to update
the decision on the application of Article 104(1)(a). Arlicle 104b and Anticle 105. In
the latter case, the update may be addressed on a bilateral basis between the
consolidating supervisor and the competent authority making the request.

EBA shall develop draft implementing technical standards to ensure uniform
conditions of application of the joint decision process referred to in this Article, with
regard to the application of Aicles 73, 86 and 97, Article 104{1)(a). Article 104b
and Article 105 with a view to facilitating joint decisions.

EBA shall submit those draft implementing technical standards to the Commission
by 1 July 2014,

Power is conferred on the Commission to adopt the implementing technical standards
referred to in the first subparagraph in accordance with Article 15 of Regulation {EU)
No 1093/2010.".

In Article 116, paragraph 1, the following is added after the first subparagraph:

"Colleges of supervisors shall also be established where alt subsidiaries of an EU
parent institution, an EU parent financial holding company or EU parent mixed
financial holding company are located in a third country.”.

in Arlicle 119, paragraph 1 is replaced by the following:

"1. Subject to Arsticle 21a, Member States shall adopt any measures necessary 1o include

(29)

financial holding companies and mixed (inancial holding companies in consolidated
supervision.”.

In Article 131, paragraph | is replaced by the folfowing

" 1. Member States shall designate the authority in charge of identifying, on a consolidated

basis, global systemically important institutions (G-S1ls}. and, on an individual, sub-
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consolidated or consolidated basis, as applicable, other systemically important
institutions (O-S[ls), which have been authorised within their jurisdiction. That
authority shall be the competent authority or the designated authority. Member States
may designale more than one authority.

G-S8l1s shall be any of the following:

(a) a group headed by an EU parent institution, an EUJ parent financial holding
company, or an EU parent mixed financial holding company; or

{b) an institution that is not a subsidiary of an EU parent institution, of an EU
parent financial holding company or of an EU parent mixed (inancial holding
company.

O-SHs can either be a group headed by an EU parent instifution, an EU parent

tinancial holding company, or an EU parent mixed financial holding company or an

institution.”.

(303 The following new Article [40a is inserted after Article 140:

"Articie 140a
Failure ta meet the combined buffer requirement

i An institution shall be considered as failing to meel the combined buffer requirement
for the purposes of Articie 141 where it does not have own funds and eligible
liabilities in an amount and of the quality needed 1o meet at the same time the
combined buffer requirement referred 1o in Article 128(6) and each of the following:

{(a) the requirements in point (a} of Article 92(1) of Repulation (EU) No 575/2013
and the requirement in Arlicle 104(a) of this Directive;

{b} the requiremenis in point (b) of Anicle 92(1} of Regutation (EU) No 57572013
and the requirement in Article 104(a} of this Directive;

(¢} the requirements in point {c) of Article 92(1) of Regulation (EU) No 575/2013
and the requirement in Article £04{a) of this Directive;

{d) the requiretnents in Article 92a of Regulation (EU) Na 575/2013 and Articles
45¢ and 45d of Directive 2014/3%EU{MREL].

By way of derogation from paragraph 2, an institution shall not be considered as
failing to meet the combined buffer requirement for the purposes of Article 141
where all the following conditions are met:

[

a} the institution meets the combined butfer requicement and each of the
requirements referred 1o in points (a) 10 (c) of paragraph 1;

(b) the failure to meet the requirements referred to in point {d) of paragraph 1 is
exclusively due 1o tbe inability of the institution to veplace liabilities that no
tonger mect the eligibility or matuority criteria laid down in Articles 72b and
T2c of Regulation (EU) No 575/2013 and does not last longer than & months.”

(31) In Articte 141 parageaphs 1 to 6 are replaced by the tollowing:

*1. An institution that meets the combined buffer requirement shall not make a distribution in
cannection with Common Equity Tier 1 capital to an extent that would decrease its
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Common Equity Tier 1 capital 1o a level where the combined bufler requirement is
ne fonger met.

2. An institution that fails to meet the combined buffer requirement shall calculate the
Maximum Distributable Amouni (‘MDA") in accordance with paragraph 4 and shall
notify the competent authority of that MDA.

Where the first subparagraph applies, the institution shall not undertake any of the
[allowing actions before it has calculated the MDA

(a} make a distribution in connection with Common Equity Tier | capital;

(b} create an obligation to pay variable remuneration or discretionary pension
benefits or pay variable remuneration if the obligation to pay was created at a
time when the institution failed to meet the combined bufler requirements;

(¢) make payments on Additional Tier | instruments.

3. While an institution fails 1o meet or exceed its combined buffer requirement, it shall not
distribute more than the MDA calculated in accordance with paragraph 4 through
any action referred te in points (a}, {b) and (c) of paragraph 2. An institution shall not
take any action referred to in paints {a) or (b} before having made the payments duc
on Additional Tier 1 instruments.

4. Institutions shall calculate the MDA by multiplying the sum calculaled in accordance with
parageaph 5 by the factor determined in accordance with paragraph 6. The MDA
shall be reduced by any of the actions referred to in point (a), (b) or (¢} of the second
subparagraph of paragraph 2.

5. The sum to be multiplied in accordance with paragraph 4 shall consist of:

(a) interim profits not included in Common Equity Tier | capital pursuant to
Arlicle 26(2) of Regulation (EU) No 575/2013 that have been generatcd since
the most recent decision on the disteibution of profits or any of the actions
referred to in point (a), (b} or () of the second subparagraph of paragraph 2 of
this Arlicle;

plus

{a) year-end profits not included in Common Equity Tier { capital pursuant to
Anticle 26(2) of Regulation (EU) No 575/2013 that have been generated since
the most recent decision on the distribution of profits or any of the actions
referted to in point (a), {b} or (c) of the second subparagraph of paragraph 2 of
this Article;

minus

{b}) (amounts which would be payable by iax if the items specified in points (a} and
{b} of this paragraph were to be relained.

6. The factor shall be determined as Tollows:

(a) where the Cornmon Equity Tier { capital maintained by the institution which is
not used 10 meet any of the own funds requirements under points (a) to {c} of
Article 92(1} of Regulation (EU) No 575/2013, under Article 104{]1 )(a) of this
Directive and under Article 92a of Regufation (EU) No 575/2013 and Articles
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45¢ and 45d of Directive 2014/59/CU, expressed as a percentage of the total
risk exposure amount caleulated in accordance with Article 92(3) of that
Repulation, is within the first {that is, the lowest) quartilc of the combined
buffer requirement, the factor shall be 0;

where the Common Equity Tier 1 capital maintained by the institution which is
not used tn meet any of the own funds requirements under points (a) to (c) of
Article 92¢1) of Regutation (EU) No 575/2013, under Article 104{1)(a) of this
Directive and under Article 92a of Regulation (EU) No 575/2013 and Articles
45c and 45d of Directive 2014/5%CU, expressed as a percentage of the total
risk ¢xposure amount calculated in accordance with Article 92{3) of that
Regulation, is within the second quartite of the combined bulfer requiremnent,
the factor shall be 0,2;

where the Comman Equity Tier | capital maintained by the institution which is
not used o meet the own funds requirements under points {a) to (c) of Article
92(1) of Regulation (EU) No $75/2013, under Article 104{1)(a) of this
Ditective and under Article 92a of Regulation (EU) No 575/2013 and Anrlicles
45¢ and 45d of Directive 2014/S%/EU, cxpressed as a percentage of the total
risk exposure amouni calculated in accordance with Article 92(3) of that
Regulation, is within the third guartile of the combined buffer requirement, the
factor shall be 0.4,

where the Common Equity Tier | capital maintained by the institution which is
nol used to meet the own funds requirements under points (a) to (c) of Arlicle
92(1) of Regulation (EU) No 575/2013, under Anticle 104(1)(a) of this
Directive and under Article 92a of Regulation {EU) No 575/2013 and Arlicles
45¢ and 45d of Directive 2014/3%/ELU, expressed as a pereentage of the tofal
risk exposure amount calculated in accordance with Aricle 92(3) of that
Regulation, is within the fourth (that is, the highest} quarlile of the combined
buffer requirement, the factor shall be 0,6;

The lower and upper bounds of each quartile of the combincd buffer
requirernent shall be caleulated as follows:

Combined buf fer
ir t
Lower bound of quartile = requ”:men x{@n—1)
Combined buffer
Upper bound of quartile = ﬂ?mm % Qn

"(3," indicates the ordinal numnber ot the quartile concerned.

In Article 145 the following new poinis are insertcd after point (i):

“(j) to ascertain thal a speeifie institulion or category of institutions in a Member State is
exempted from this Directive under Article 2(5a) or Article 2{5b}, provided that the
conditiens sct oul, respectively, in those Articles; or is not anymore exempicd trom
this Directive where it has ceased to meet the conditions laid down in those Anicles;
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(k) 1o amend the list established in Article 2(5) by deleting institutions or categoties of
institulions, where;

(i) the relevant institution or category of institutions has ceased to exist:
(i} the name of the relevant institution has changed.”

[EX)) In Arlicle 146 point (a) is deleted.

{34)  In Article 161, the following new paragraph 10 is inserted:

"1G. By 31 December 2023, the Commission shall review and repott on the implementation

and application of the supervisory powers refetred to in poials (j} and (1) of Article
104{1) and submit a report to the European Parliament and to the Councit. "

{35y  The following new Anticle 161ais inseried after Article [61:

“drticle 16ta
Compliance ool

1 The EBA shall develop an electronic tool aimed at facilitating institutions'
compliance with this Directive and Regulation (EU) Ne 575/2013. as wel! as with
regulatory technical standards, implementing technical standards, guidelines and
templates adopted to implement this Directive and Regulation (EU) No 575/2013.

2. For this purposes, the tool shall at least enable each institution to:

(a} rapidly idemify the relevant provisions to comply with in relation to 1he
institution's size and business model;

(b) follow the changes madc in the legislation and in the related impicmenting
provisions, guidelines and templates."

Article 2
Transposition
L. Member States shall bring into force the laws, regulations and administrative
pravisions necessary to comply with this Directive by {one year afler entry into
force] at the latest. They shall forthwith communicate to the Commission the text of
those provisions.

When Member States adopt those provisions, they shall contain a reference to this
Directive or be accompanied by such a reference on the occasion of their ofticiat
publication. Member States shall defermine how such reference is to be made.

Member States shall apply those provisions from [one year afier entry into force],
with the exception of Articles 84 and 98 as amended. which shall apply from [two
years after entry into force].

2. Member States shall communicate to the Commission the text of the main provisions
of national law which they adopt in the field covered by this Directive.
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Article 3
Entry into force

This Directive shall enter into force on the twentieth day following that of its publication in
the Qfficial Jowrnal of the Evropean Union.

Article 4
Addressees

This Directive is addressed to the Member States.

Done at Brussels,

Fur the European Parligment For the Council
The President The President
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LEGISLATIVE FINANCIAL STATEMENT

FRAMEWORK OF THE PROPOSALANITIATIVE
1.1, Title of the proposal/initiative

1.2. Policy area(s} concerned in the ABM/ABB structure
1.3.  Nature of the proposal/initiative

1.4, QObjective(s)

1.5. Grounds for the proposalfinitiative

1.6, Duration and financial impact

1.7.  Management mode(s) planned

MANAGEMENT MEASURES
2.1. Monitoring and reporfing rules
2.2, Management and control system

2.3, Measures to prevent {taud and irregularities

ESTIMATED FINANCIAL IMPACT OF THE PROPOSAL/INITIATIVE

3.1. Heading(s) of the multiannual financial framework and expenditure budget
line(s) affected

3.2. Estimated impact on expenditure

3.2.1. Summary of estimated impact on expenditure

3.2.2, Esiimated impact on operational appropriations

3.2.3. Estimated impact on appropriaiions of an administrative nature
3.2.4, Compatibility with the current multiannual finoncial framework
3.2.5. Third-party contributions

3.3, Estimated impact on revenue
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LEGISLATIVE FINANCIAL STATEMENT

FRAMEWORK OF THE PROPOSAL/INITIATIVE
Title of the proposal/initiativc

I3 -
i Proposal for irective of the Luropean Parhiament and of the Council amendu g
| Directive 2013730/FU oy access Lo the activity of credit instijutions and  the ‘
l pradential supervision of credit instilutions and investment firms |

Policy arca(s) cnncerned in the ABMIABB structure’
[~

Nature of the proposal/initiative

0O The proposal/initiative relates to a new action

O The proposalfinitiative refates 10 a new action following a pilet
project/preparatory action®

[® The proposal/initiative relates to the extension of an existing action
O The proposal/initiative relates to an action redirected towards a new action
Objective(s)

The  Commission’s  mudtiennual  strategic  objective(s)  targeted by ¢he
proposalinitiative

A Dreeper and Faiser Lconomic and Monetary Union. See (he Strategie Plan 2016 — ;
220 of Direclorale-Generat for Financial Stability, Financial Services and Capital
Markets Larion.

i General ubjective of the proposal is w contribute to financial stability. reduce the
Ciikelinood and the extent of taxpayers’ support in bank resalution as well as
cantribute to sustainable financing of the economy. For further details. see the
tapact Assessmeint o the proposal.

ror more information, see the lmpacl Assessment acuompauymb the pmposal

Specific objective(s) and ABM. ABB aclivify (:m) cum.emed

]j [HISOGE [}i\‘)])ﬂl|ll]lld|li} of rufes in order to reduct admimsirive bucden and
complianes costs:

Zyimprove consistency un the use of Pillar 2 capital instruments.

For more information, see the Impact Assessment accompanying the proposal.

ABM: activity-based management; ABR{: activity-based budgeting,
As referred o m Article 54(2)(a) or {b) of the Financial Regulation.
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Expected result(s) and impact

Specify the effects which the propasaliinitiative should have on the bencficiaries gromps iargeted.

Regarding Pillar 2 decisions. amendments to CRD 1V and EBA (echnical standacds
are expected to promote consistency in the application ol rules. improve transparency
and legal certaimy on the use af Pillar 2 capital instruments.

On remuneration, new RTS tor the idemtification of institutions and stafl” exempted
from the nost burdensome requirements will make the rules more proportionate and
will lead to alleviated compliance cosls and administrative burden for the instilations
and staff that do not posc signiflcant threats to financial stability. They will alse
provide a much-needed harmonisation in the application of the remuneration rules
across the EU.

=)

LA

1.5,
151

152

{ndicators of results and impact

Specify the indicators for monitoring implementation of the proposalfinitiarive.

On remuneration,
Indicator:  Use ol deferral and pay-out in inszuments by institutions

Target: As of 2019, 99% of institutions that are not small and nov-complex.
ling will the CRD requirements. defer at least 40% of variable remuneration ever 3
10 5 years and pay out af least 50% of vaviable remuneration in instruments with
respect to their identified statt with material fesels of variable remuncration,

Source of data: LBA remuneration benchmarking reporls

O Pillar 2 decision.
ndicator: Complaints frem banks regarding the clarity and consistency ol Pillar 2
decisions taken by supervisors

Target: No complaints received by the Commission on the inappropriate use of Pillay
2 decisions taken by supervisors since 2018

Source of data: the Conunission

Grounds for the proposalinitiative

Requirement(s) to be met in the short or long ferm

Rules shouid be proprotionate to their objectives and cnsure & kevel playing licld —“\
Added value of EU involvement

The prudential requirements for institutions arc accordingly alveady dealt with at [0
level. The legal bases are Article 114 TFEU for the CRR and Article 33{1) TI-U for
the CRDIV.

The abjectives pursued by these measures van be better achicved at EU level rather
than by different national initiatives, National measures would not be as effective.
On the contrary. national measures coule distort competition and alfect capitat Tows,
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Murcover, adopting national measures would be legalty challengiog. viven that the
CRD already yegulates rutes on the renuneration and Pillar 2 decision taking.

The amendment of existing CRID LV is thus considered to be the best alternative. as it
wodld  promete a uniform application of banking regulatory  standards, the
convergence ol supervisory practices and ensure a leve) playing field throughoul the
LU banthing system. These vbjectives eannot be sufliciently achieved by Member
States alone. This is particularly importane in the banking sector where many banks
operate across (e U single market. Full cooperation and trust within the single
supersisory  mechanism (S8M) bul also within the caolleges ot supervisors and
compuetent authorities outside the SSM is essential for banks to be effectively
supervised un a consolidated  basis. National rules would not achieve these

uhjeciives,

1.3.3. Lessons fearned from similar experiences in the past

Compatibility and possible synergy with other appropriale instrumenis

18
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1.6. Duration and financial impact

O Proposal/initiative of limited duration

— 3 Proposal/initiative in effect from [DIYMMIYYYY to [DD/MMIYYY'Y

- O Financial impact from Y¥YY to YYYY

Proposalfinitiative of unlimited duration

~ jmplementation with a start-up period rom YYYY to YYYY.

- followed by full-scale operation,

L7, Management mode(s) planned9

O Direct management by the Commission

~ O by its departments, including by its staff in the Union delegations;

- U by the executive agencies

O Shared management with the Member States

O Indirect management by entrusting budget implementation tasks to:

- (3 third countries or the bodies they have designated;

~ O inlemational organisations and their agencies (1o be specified):

~ [DJthe EIB and the European Investment Fund;

— [® bodies refetved to in Articles 208 and 209 of the Financial Regulation:

— O public law bodies;

~ DO bodies govemed by private law with a public service mission to the extent that
they provide adequate financial guarantees;

- {3 bodies governed by the private law of a Member State that are entrusted with
the implementation of a public-private partnership and that provide adequate
financial guarantees;

~ O persons entrusted with the implementation of specific actions in the CFSI'
pursuant to Title V of the TEU, and identified i the relevant basic act.

~ i more than one management made is indicated, please provide detodds in the “Comntents ' section.

Comments
N.A.

Details of management modes and references to the Financial Regulation may be found on the
Budg Web site: hftp:.www secee/bintg manbudemange hidgnsanag_en himt
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2 MANAGEMENT MEASURES
2.1 Monitering and reporting rules

‘.‘pecifl’ ]requencl' kel conditions.

“Anicle §1 of the I{u-ulaimn u.stal)llahmg the Huropean Banking Authority (E B(\ﬂ
requires the Commission ¢very 3 years to publish a general report on the experience

acgaired as o result al the operarion of LEBA. ]
i
Ihe proposal teresces that the Cormmission will evaluate the effecrivencss of lhe‘

_propused meastres in five years sinee the entry into foree of the measures.

2.2, Managemcnt and contral system
220 Risk(s) identified

CIn velation to the Jf.ba{ u.ormmlcﬁl efficient and elective use of appmprntrousé
\ resubting from the proposal it is expected that the propasal would not bring about |
% new cishs that weuld not be currently covered by an EBA existing internal control

| fraework, . ]

2,22 .’nfmmumm concerning the infernal contro! syffem sef up

223 Estimare of rhe costs and henefits of the controly cmd assessment nj’rhe expected level
of Fisk af error

1.3 Mcusures to prevent frand and |rrcgularmes

Specify existing or emisuged prevention and protection measures.

[tor the purposes of combating fraud. corruption and any other itlegal activity, the
provisions of Regulation (EC) No 88372013 of the European Pactiament and of the
Councit ol 11 Sepiember 2013 concerining inveslipations condueted by the European
CAnt-Frud Otfice {GLAF) shall apply to EBA without any restriction,

L EBA s subject o the Intennstitutional Agreement of 25 May 1999 between the
Luropean Parlinment, the Council ol the European Union and the Commission of the
Purepean Communilies concermay imernal investigations by the Eutopean Anli-
I'raugd Oflice (OLAF) which required the adoption of appropriate provisions for atl
1BA st
Artickes 64 and 63 of the Regutation establishing the European Banking Authority
(FRAY set out the provisions on implementation and eontrol of CBA budget and

Lapplicable linancial rutes,
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3 ESTIMATED FINANCIAL IMPACT OF THE PROPOSALANITIATIVE
3L Heading(s) of the multiannual financial framework and expenditure budget
line(s) affected
¢ Existing budget lines
ko order of multiannual financial framework headings and budget lines.
B Budget line Type of Conlribution
g expenditure
Heading of l’lir-n—_‘ -
multiannual o Ir within lne
Number EF1A om _ ! anitg ol
fingncial . DifT/Non- | . r andidale | (rom shird meunivg al
framewark | [ JTHERAING. . ooevsivie it e ok couniries ::l""“'ri:‘.: 5:::"[::\\ \n‘»‘:ckm:(;:(::ur
...... Regulation
12.02.04 EBA .
la DifT. YES YES NG NO
I D .
s New budget lines requested
In order of multiannua! financial framework headings and budget lines.
Budget line c‘\-;*: ﬁz.‘?:n Contribution
Meading of L
mufliannual Numbsr ) " withia e
financial DifT/Non- from o fran: third mening vl
vork L THERTIAR e e < FEFTA candidate N Article 23(2)(b3 o
frameork [ .].{] s dift countrics cour::r%c.: counirs 1he Finaneial
. Regulason
T i1 Y
LYY YYYY - :
R ] YESN veemo | YESN | vesmo
0 la]
10

4%

Diff. = Differentiated appropriations / Non-diff. = Non-differentiazted appropriations.
EFTA: Eucopean Free Trade Association.
Candidate counitries and, where applicable, potential candidate countries from the Western Balkans.
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[This section should be filled in using the spreadshect on budret data of an administrative nature (second document in annex to this
financiat statement) and uploaded 1o CISNET for interservice consultation purposes.]

2L

Stomrmary of estimated impact on expendifure

Heading of maoltiannuai financial

i Number

e

1

EUR million (1o three decimal places)

S ——

framework i
:""-‘_’-> = I AR B » A ?
: | : 2018 2019 ] 2020 TOTAL |
[ - A ) Y S |
1 * Operational appropriations ! ’
| y B ; — —
} ¢ - .
, TCommitments | in 01881 0173 0144 ] 0.505
i H L S +
l‘:\umber of burdget line | Payments e 0188 ] 0173 ] 0134 0,505 |
! Appropriations of an administrative nature financed from the !
! envelope of specific programmes™ : ‘ i 1
[ — : B
!_r Number of budget line : &1 |
Commitments | U | 0188 0173 0.144 ‘ 0.505
TOTAL appropriations ,L . | i
for DG = Lpsymens | ouss| 0| o1 0.505
| Payments L - 473 -
e i — ! - i 1. l

H

direct research

EN

L
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Technical and’or administrative assistance and expenditure in support of the impiementation of EU programmes and/or actions {former "BA’ lines), indirecl research,
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. L. Commitmenls 14} o
« TOTAL operational appropriations

Payments 5y

* TOTAL appropriations of an administrative nature

financed from the envelope for specific programmes “

TOTAL appropriations Commitments -6
under HEADING <.,..>
of the multiannua! ficancial framewark | Payments ol l
I more than gpe heading js affected by the propesal / initiative:
. . Comnutments is8
* TOTAL operational appropriations - i
Payments (5} !
= TOTAL appropriations of an administrative nature .
financed from the envelope for specific programmes g )
TOTAL appropristions Commitmenis 8 0.188 | 0173 0.144 0.505
under HEADINGS 1 to 4 B
of the multiannual financial framewark | p,.en b 00881 0173] 0144 0.505
(Reference amount) l
S .- ) O T S S I J

EN 5
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! Heading of multiannual financial ! 5 - Administrative capenditure’
framework '
EUR million {to three decumal places)
e -
. i | Enter am many »ears as :
! Y:zar Li"lr ] :ea; ! Liﬂr f nevessany 10 show the durdtion | TOTAL i
i P } N+3 I ofthe mpact tsee poim 1.63 | |
S S — I ! B U |
: DG < ... =
i = Human resources ) l 1! ‘ ! ' .lr i
! = Other adminisirative expenditure : ; ! T i
— . ‘ -t : — e ’
TOTALDG <......> [ Appropriations ! i i ! ‘[ 4
[ . — i i i i A : i
p— — T . : e : : - i, ; e
, TOTAL appropriations ! (Towl commitments = | : | : ! | i i
under HEADING § | T parmemer Jl [ i : i
i of the multiannual fnancial framework | l : | i '
A e L . i i L. ]
EUR wiilion (ro three decimal places)
- 1 ] i T '
2018 2019 5 2020 TOTAL
l T A e . b AP [ I |
3 i .
TOTAL appropriations Commitments 0188 | 0473 01 ! 0.505
‘under HEADINGS 1 to 5 L 1
of the multiannual finsncial framework | Bayments 0-”“] 0173 0 0144 0.505 :

EN
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3.2.2. Estimated impact an operational appropriations

~ [ The proposal/initiative does not require the use of operational appropriations

— B The propesal/initiative requires the use of operational appropriaticns, as explained below:

Commitment appropriations in EUR million (to three decimal places)

Year Year Year Year Enter as many years as pecessary 10 show the TOTAL
Indicate N N+ N+2 N+3 duration of the impact (sce point 1.6)
objectives and QUTPUTS
outpues .
|
| Avera i
s Type pe F | Cost | £ | Com 2 | Cost 2 Cost { £ {Cost |2 Cost | £ | Cost T:[[:l 1;?;'

cost !
1

SPECIFIC OBIECTIVE N0 1"...

- Qutput

- Cutput

- Qutput

Subtortal for specific objective No L

SPECIFIC OBJECTIVENe 2 ...

- Curput I

Subtotal for specific objective No 2 ’

TOTAL COST

Outputs are products and services to be supplied (¢.g.: number of student exchanges financed. number of km of roads built, etc.}.
As described in point 1.4.2. *Specific objective(s)...”

EN as EN
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2.3 Estimated impact on appropriotions of an adminisirative parire

o
L

Summary

- [ The proposalfinitiative does not require the use of appropriations of an
administrative nature

O The proposal‘initiative requires the use of appropriatiens of an administrative
nature, as explained below;

EUR miflion (to three decimal places)

Year Year ' Year Yew Exiler us many yrars as aecessary to show the
w" N+ N2 N+3 dureatian v the iinpaci {see paint | 6}
P . . -
HEADING 5 !
of the ruMisnnual !
financial framework | R ;
, P i B i
T b resourees. !
' b 1 - 4 B
Wther adnimistane ‘
oxpondilue :
X . B - - . i o

Subtatal HEADING 5

of the multiannaul

finncial framework

Comire

OQutnide HEADING 5" : ) ;
of 1he multiannual . : . H
fingneinl framewoek  © !

Onber espendanice
ul an adinnisradise

Sublotal

Flamun ressess

outside HEADING &

of 1he prubtiamnaad
finnens

| framewark

TOTAL

JOLAL

EN

The approprtions sequired for baman resovrces and other expenditure ol en sdmdnisteative nature will be met by
appropristions [rom (ke D0 that are already assigred to munagement of the action and or bave bren redeployed within the
DG, wgether il necessiny with any additional allocation which may he granted to the mansging DG under the annual
abucatem piocedure nd in 1he fight of budgetary constraints.

Year M is the year in which implementation of the proposal‘initiative starts,
Technical andor administrative assistance and expenditure in support of the implementation of
EU programeies and or actions ([ormer ‘BA’ [ines), indirect research, direct research.
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1.2.3.2. Listimated requirements of human resources

- B The proposal/initiative does not require the use of human resources.

~ O The proposalfinitiative requires the use of human resowces, as explained

below:
Estimate to be expressed i fill time equivalent wiity
Ewter
a8
mary
years
£
Ve netessh
Year Yoar . . i T
N o Year N+2 Ny show
3 she
duratia
nofihe
impere
{see
poimt
I &}
* Establishment plan posts {officials sod temporary staff}
XX 01 DY 0) (Headquartcss and Commission’s
Representation Offices)
-
XX 0! 0! 02{Delegations)
XX D1 05 01 Ondirect research)
10 01 03 03 {Dwert research)
* Exteraal staff in Full Fime Equivalent wnit; FTEY"
[_(KX 01 0201 {AC, END. INT fiom the “global
envelope' )
XX 0} 02 02{AC. AL. END, INT and JED wn the
delegations)
» at Hesdquartery
XXOV0dyy '’
- -
- i Delegations ]
— 41—
XX 01 05 02 {AC, ENDY, INT - indirect research)
1901 05 02 (AT, END, INT - Direct reszarclil
Crther budget lines {specify)
TOTAL

XX is the policy area or budget vitle concerned.

The human resources required will be met by stall’ from the DG who are already ssigned 10 management of the
sction and/or have been redeployed within the DG, together i necessary wish any addilicnal gllucation which
may be granted (o the managing DG wnder the annual ailocation procedure and in the dight of hudeeian
consiraints.

Description of tasks to be carried out:

AC= Contract Staff; AL = Local Staff, END= Seconded National Expert; INT =
JED= Junior Experts in Delepations.

Sub-ceiling for extemat stalF covered by aperational approptiations {former *BA" lines),

agency stafl;

EN a7 EN
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’ Uﬁ'lcizils and len1p§rary staff o o o . . 7

Lxiemnal stafl’
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324 Compatibility with the curvent multiannval financiad framewark

- [4 The proposal/initiative is compatible the current multiannual financial
framework,

~ O The proposal/initiative will entail reprogramming of the relevant heading in the
multiannual financial framework.

amounts.

[--]

amounts.

L]

Explain what reprogramming is required, specifying the budget lines concermed and the towes;;(rtﬁng

~ O The proposalfinitiative requires application of the flexibility instrument or
revision of the multiannual financiat framework.

Explain what is reqair_eI;ecifying’ihc headings and budget lines concerned and the cnrrespundi:;,g

3.2.5.  Third-party contributions

— The proposal/initiative does not provide tor co-financing by third parties,

- The proposalfinitiative provides for the co-financing estimated below:

Appropriations in EUR million {to three decinval places)

Lnter as many years as Nocessay

EN
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Year Year Year Year . ;
N N+l N2 Nt o _sllo\'. the duratpn of the Totat
nmpact (see point 1.6}
1
Specify the co-financing
body
TOTAL appropriations
co-financed
49 EN
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3. Estimated impact on revenue
-- [® The proposabinitiative has no financial impact on revenue.
- [J The proposal/initiative has the following financial impact;

m| (N DWN IESOUTCEs

& on miscellaneous revenue
EUR million {to three decimal places)

T ____‘____¥,,_|r, ______ e . -
i " Apprepristion Impact of the proposalinitiative™ !
: £ savailable for T —i
© Hudoet resenne ine H | 3 i ) _ :
: N P e c};rn'ul : Year Yenr b Year Year Estter as many y2ars 85 necessary 1o show |
‘; } financial year S N+ N+2 N+3 the duration of the impact (see poing 161 '
b o e - e
YAdice 1 j f J ‘
b - - .

For miscellancous “assigned” revenue, specify the budget expenditure line(s) affected.

. _ e

e re e R e e ety e i
v Lhe method for caleulating the impact on revenue.
e . . T,

As regards traditiona) own resources feustoms duties, sugar levies), the amounts indicated must be net
amounts, e, pross amounts afier deduction of 25 %% for collection costs,

EN 50 EN
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ANNEX
1o the Legislative Financial Statement for a proposal for the Directive of the European
Parliament and of the Council amending Directive 2013/36/FEU on access to the activity
of credit institutions and the prudential supervision of credit institutions and investment
firms

The Commission proposal does not assign new supervisory competences to the EBA, but it
includes provisions requiring the EBA to issue the following technical standards and
guidelines:

. New RTS on remuneration {art, 92, 94 CRD);

. New RTS on additional own Tund requirements {art. 104a CRR);

. New RTS on the standardised approach for [RRBB (CRD ast. 84}

. New RTS on the calculation of NII for reporting purposes {CRR art. 448);
. Update guidelines (CRD art. 84) for the capture of IRRBB.

Reparding the timing, the additional EBA resources are requived for 2018 to start the
implementation of the Directive. The successful and limely delivery of new technical
standards will require, in particular, additional resources to be ailocated to tasks on policy,
legal drafiing and impact assessment.

The work requires bilateral and multilaterel meetings with stakeholders, analysis and
assessment of options and drafting of consultation documents, public consultation of
stakeholders, setling up and management of standing expert groups composed of supervisors
from Member States, setting up and management of ad hoc expert groups composed of market
parlicipants and yepresentatives of investors, analysis of the responses to consuliations,
drafiing of cosU/benefit analysis and drafting of the legal texi.

To cenduct these tasks, 2.5 fle will be required for 2018 and 2019 and 2 fte for 2020.

Assumptions for additional resources:

J Additional 2.5 posts for temporary agent {2 posts for 2020) required to conduct new
tasks listed above are assumed io be of functiona! group and grade AD7.

. Average salary cosis for personnel are bused on DG BUDG puidance. No salavy
correction coefficient is applied as the location of EBA in 2018 is currently
unknown.

. Mission costs estimated at €£0,000 per staff merber.

. Recruiting-related costs (travel, hotel. medical examinations, installation and other
aflowances, removal costs, etc) estimaled at €12,700 per staff member.

Amounl (in thowsands)
Cost type Calculation
2018 2019 2020 TFotai
Staff expenditure
Salaries and allowances ;3;{1»34 (2.5x134  for 402 a0 35 1139
]
Expenditure  related 10| =3x[2.7 {25x12.7 for 38.1 0 0 381
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recruiiment 2020)

Mission expenses =3x |G (2.5x 10 for 2020) 30 1 25 85
Fotal . 470.) 432 360 1262.1
Of  which Communaity 5

contribution {(40%) 138.04 I?';s“ N 144' . _5_?431
O which Member  Stae W06] 292 206] 75726
contribution (60°%;_ A [N B S S
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